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INTRODUCTION AND PROCEDURAL HISTORY

1. This proceeding arises under Section 205 of the Rules of Practice and 
Procedure of the Federal Energy Regulatory Commission (FERC or Commission), 
18 C.F.R. § 385.205.  On February 1, 2012, as supplemented February 2, 2012, 
Southwest Power Pool, Inc. (SPP) filed on behalf of Tri-County Electric 
Cooperative, Inc. (Tri-County) revisions to SPP’s Open Access Transmission 
Tariff (OATT or Tariff) to implement Tri-County’s formula rate for transmission 
service.  Tri-County is a not-for-profit distribution cooperative with headquarters 
in Hooker, Oklahoma, serving approximately 23,000 customers in Oklahoma, 
Kansas, Texas, Colorado, and New Mexico.  See SPP’s Transmittal Letter at p. 3.
  
2. In its filing, SPP explained that, as a Regional Transmission Organization
(RTO), it administers its Tariff on a regional basis for transmission facilities 
located within its boundaries.  Tri-County transferred control of its transmission 
facilities to SPP and became a transmission-owning member in the Southwestern 
Public Service Company (SPS) zone within SPP (SPP Zone 11) effective August 
10, 2012.  While each transmission owner is responsible for filing rate changes for 
its zone, SPP is responsible for filings necessary to incorporate such rate changes 
into the SPP Tariff.
  
3. Tri-County’s formula rate seeks to recover the costs of providing 
transmission service over certain 69 kV and 115 kV facilities of Tri-County.  SPP 
proposes to add a $1.98 million annual revenue requirement associated with the 
Tri-County facilities to the existing revenue requirements in SPP Zone 11.

4. On February 22, 2012, Xcel Energy Services, Inc. (Xcel) intervened in this 
proceeding on behalf of SPS and protested the SPP Filing.  Xcel identified 
numerous deficiencies in the filing, including contentions that a majority of the 
Tri-County facilities appear to be distribution facilities that cannot be included in 
SPP’s transmission rates and that there was no showing that the Tri-County 
facilities satisfied Attachment AI of the SPP OATT.

5. On February 22, 2012, Occidental Permian, Ltd. and Occidental Power 
Marketing, L.P. (collectively “Occidental”) and Central Valley Electric 
Cooperative, Inc., Farmers’ Electric Cooperative, Inc., Lea County Electric 
Cooperative, Inc., and Roosevelt County Electric Cooperative, Inc. (collectively, 
“New Mexico Cooperatives”) filed separate motions to intervene and protest, 
arguing that Tri-County’s proposed ATRR was not just and reasonable because, 
inter alia, Tri-County did not provide an adequate basis for determining that its 
115/69 kV facilities qualify as “Transmission Facilities” eligible for rate recovery 
under the OATT.

20130422-3044 FERC PDF (Unofficial) 04/22/2013



Docket No. ER12-959-003 - 7 -

6. On March 30, 2012, the Commission issued an order accepting the formula 
rate proposal to be effective April 1, 2012, and established hearing and settlement 
judge procedures.  Southwest Power Pool, Inc., 138 FERC ¶ 61,231 (2012)
(Hearing Order).

7. The Commission held that, while Tri-County is not within the 
Commission’s jurisdiction under section 205 of the Federal Power Act (FPA), it 
had voluntarily submitted its annual transmission revenue requirement (ATRR) as 
a component of the SPP’s jurisdictional rate.  The Commission stated that, based 
on court rulings, it must subject the revenue requirements of non-jurisdictional 
utilities (like Tri-County) to a full section 205 review to ensure the justness and 
reasonableness of their proposed rates.  Id. P 13.

8. The Commission then found that: (1) the record did not provide enough 
information for it to determine the appropriate classification of the facilities that 
form the basis for the annual revenue requirements proposed by Tri-County; and 
(2) Tri-County’s proposed formula rate template and protocols raise issues of 
material fact that cannot be resolved based on the record before it.  Id. P 14.  
Therefore, the Commission accepted the proposed revisions for filing, effective 
April 1, 2012, and established hearing and settlement judge procedures.  Id. PP 14-
15.  The Commission did not suspend the rate or establish refund provisions.

9. On April 25, 2012, Xcel, on behalf of SPS, filed a request for rehearing, 
motion for stay, and request for clarification.  On April 26, 2012, Occidental and 
New Mexico Cooperatives filed a request for clarification or, in the alternative, 
rehearing.  Xcel, Occidental and New Mexico Cooperatives (collectively, 
Rehearing Parties) argued that, in allowing the proposed rates to become effective 
immediately and without a refund obligation, the March 30 Order failed to ensure 
that:  (1) the ATRR of Tri-County is subject to a full section 205 review to ensure 
that transmission rates under the SPP OATT are just and reasonable; and (2) 
consumers are protected from excessive rates and charges, particularly where the 
March 30 Order’s preliminary analysis found that the proposed rates may be 
unjust and unreasonable, unduly discriminatory or preferential or otherwise 
unlawful.  On May 10, 2012, Tri-County filed an answer in opposition to Xcel’s 
motion for stay.
    
10. Tri-County responded that the Commission did not have authority to 
suspend an already-effective rate under the FPA.  Tri-County argued that Xcel had 
not satisfied the requirements for a stay.  In support, Tri-County argued that:  (1) 
Xcel has not demonstrated anything more than hypothetical harm to SPS and its 
native load customers if a stay is denied; (2) contrary to Xcel’s claim, Tri-County 
would be harmed by a suspension of SPP’s filing, because Tri-County is entitled 
to regulatory certainty and finality that a rate accepted will not be suspended by 
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the Commission after the rate’s effective date; and (3) a stay would not be in the 
public interest because it would undermine the regulatory scheme under the FPA 
by contravening 18 C.F.R. § 2.4(a) and the well settled limits of the Commission’s 
section 205 power as it has been consistently interpreted by the Commission and 
the courts since the enactment of the FPA.

11. Following the March 30 Hearing Order, the parties engaged in settlement 
discussions, but ultimately reached impasse.  On June 8, 2012, the Chief Judge 
issued an order terminating the settlement judge proceedings and the proceeding 
was set for hearing.

12. On July 13, 2013, the Presiding Judge filed an order establishing the 
procedural schedule for this proceeding. 

13. On August 22, 2012, the Chief Judge issued an order bifurcating the 
proceeding into two phases.  Phase I addresses the classification of Tri-County’s 
facilities, while Phase II pertains to Tri-County’s proposed formula rate and 
protocals.  Southwest Power Pool, Inc., Docket Nos. ER12-959-003 and ER12-
959-004, Order of Chief Judge Phasing Proceedings, Suspending Phase II for 60 
Days, and Waiving Period for Answers (Aug. 22, 2012).  

14.  Phase I testimony was submitted by Tri-County, Xcel and Commission 
Trial Staff (Staff) from July 24, 2012 to November 9, 2012, in accordance with the 
procedural schedule.

15. On December 3, 2012, Tri-County filed a motion for leave to file 
supplemental prepared direct testimony.  The Presiding Judge heard oral 
arguments regarding the motion on December 4, 2012, prior to commencing the 
hearing in this proceeding.  Upon due consideration, the Presiding Judge denied 
the motion citing undue delay, the customers’ lack of refund protection, and bad 
faith as grounds for such denial.  Immediately following the Presiding Judge’s 
ruling, Tri-County made an offer of proof stating that the focus of the 
supplemental direct testimony was to exhibit how two wind generator 
interconnection agreements (GIA) between SPP and Tri-County would impact 
power flows across the Tri-County system into the interstate system.  
  
16. An evidentiary hearing on Phase I was commenced on December 4, 2012, 
and concluded on December 5, 2012.

17. On January 7, 2013, Tri-County, Occidental and the New Mexico 
Cooperatives, Xcel, and FERC Trial Staff (Staff) all filed Initial Briefs.

20130422-3044 FERC PDF (Unofficial) 04/22/2013



Docket No. ER12-959-003 - 9 -

18. On January 28, 2013, Tri-County, Occidental and the New Mexico 
Cooperatives1, Xcel, and Staff all filed Reply Briefs.

19. On February 6, 2013, Occidental filed a motion to strike, or at least 
disregard for purposes of rendering a decision in this proceeding, the portions of 
Tri-County’s Reply Brief referencing and relying on the two GIAs.  Occidental 
staked its motion to strike on grounds that the Presiding Judge had previously 
ruled to exclude the GIAs from consideration in this proceeding.  On February 21, 
2013, Tri-County filed an answer arguing that the discussion of the GIAs in its 
Reply Brief serves as a rebuttal to an issue raised by Xcel in its Initial Brief that 
was not included in the Joint Statement of Issues (JS).

20. On March 1, 2013, the Presiding Judge granted Occidental’s motion to 
strike on a finding that the GIA references in Tri-County’s Reply Brief
transgressed the December 4, 2012 ruling to exclude supplemental direct 
testimony.    

21. Subsequent to the evidentiary hearing, On February 21, 2013, the 
Commission issued an Order on Rehearing to address the concerns raised by the 
Rehearing Parties in April 2012 regarding lack of refund protection.  The 
Commission found it would not be just and reasonable to allow SPP to continue to 
pass through Tri-County’s proposed rate prior to the Commission’s order 
establishing a just and reasonable rate following hearing and settlement judge 
proceedings, without refund protection in place to ensure that ratepayers are 
ultimately paying only a just and reasonable rate.  The Commission directed Tri-
County to either submit a compliance filing removing from SPP’s OATT the tariff 
sheets under which SPP had been collecting Tri-County’s rate, or submit a 
compliance filing providing for a voluntary refund commitment pending the 
Commission’s decision in this proceeding. Southwest Power Pool, Inc., 142 FERC 
¶ 61,135, order on reh’g (2013).

ISSUES

22. On November 21, 2013, Tri-County, Occidental and the New Mexico 
Cooperatives, Xcel, and Staff filed the following JS:

I. WHETHER TRI-COUNTY HAS CARRIED ITS BURDEN TO 
PROVE THAT TRICOUNTY’S FACILITIES AT ISSUE, SPECIFIED IN 
EXHIBIT NOS. TCE-2 AND TCE-3, ARE “TRANSMISSION 

                                             
1 Though Occidental and the New Mexico Cooperatives filed separate 

motions to intervene and protest in this proceeding, they submitted post-hearing 
initial briefs and reply briefs jointly.

20130422-3044 FERC PDF (Unofficial) 04/22/2013



Docket No. ER12-959-003 - 10 -

FACILITIES” UNDER ATTACHMENT AI, SECTION II.1 – II.6 OF THE 
SPP TARIFF ELIGIBLE TO BE ROLLED INTO THE SPP’S ZONE 11 
ANNUAL TRANSMISSION REVENUE REQUIREMENT (ATRR),
TAKING INTO ACCOUNT:

A. Whether Tri-County’s facilities are “Transmission Facilities” 
under the SPP Tariff Attachment AI, Section II.1. 

1. Whether the analysis of Tri-County’s facilities should 
be conducted under Attachment AI of the SPP Tariff on a breaker-
to-breaker basis or on a segment-by-segment basis.

2. Whether Tri-County’s facilities at the Bourk (a/k/a 
Texas County) 115/69 kV Transmission Interchange and the Cole 
115/69 kV Transmission Interchange satisfy the following: “All 
existing non-radial power lines, substations, and associated facilities, 
operated at 60 kV or above…” (Attachment AI, Section II.1).

3. Whether Tri-County’s 115 kV and 69 kV power 
lines/power line segments satisfy the following: “All existing non-
radial power lines, substations, and associated facilities, operated at 
60 kV or above…” (Attachment AI, Section II.1).

4. Whether Tri-County’s power line/power line segments 
extending from Breaker 4510 and 4340 and Tri-County’s power 
line/power line segments extending from Breakers 4520 and 4330 
satisfy the following: “at such time an existing radial is incorporated 
into a looped transmission circuit, that existing radial would be 
eligible for inclusion in rates on the same basis as the remainder of 
the facilities in the loop.” (Attachment AI, Section II.1).

5. Whether Tri-County’s power line/power line segments 
extending from Breaker 0905 and Tri-County’s power line/power 
line segments extending from Breaker 2010 satisfy the following: 
“all radial lines and associated facilities operated at or above 60 kV 
that serve two or more eligible customers not Affiliates of each 
other.” (Attachment AI, Section II.1).

a. Whether Whiting is an “Eligible Customer” 
under the SPP Tariff (SPP Tariff, Definitions 
“E”).
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b. If Whiting is an “Eligible Customer” under the 
SPP Tariff (SPP Tariff, Definitions “E”), 
whether the entire power line extending from 
Breaker 0905 and the entire power line 
extending from Breaker 2010 should be 
classified as Transmission Facilities under I.A.5 
above.

B. Whether Tri-County’s equipment used to control and protect
those 115 kV and 69 kV power lines that have been found to 
be Transmission Facilites under Attachment AI are “[c]ontrol 
equipment and facilities necessary to control and protect 
facilities qualifying as Transmission Facilities” (Attachment 
AI, Section II.3).

C. Whether the high-voltage-side equipment in Tri-County’s 
substations (excluding Bourk 115/69 kV Transmission 
Interchange and Cole 115/69 kV Transmission Interchange), 
satisfy the following under Attachment AI, Section II.4: “For 
substations connected to power lines qualifying as 
Transmission facilities, where power is transformed from a 
voltage higher than 60 kV to a voltage lower than 60 kV, 
facilities on the high voltage side of the transformer will be 
included with the exception of transformer isolation 
equipment.”

II. (A)WHETHER THE COMMISSION’S SEVEN FACTOR TEST 
MAY BE USED TO DEMONSTRATE THAT TRI-COUNTY’S 
FACILITIES ARE TRANSMISSION FACILITIES ELIGIBLE TO BE 
ROLLED INTO THE SPP’S ZONE 11 ATRR AND (B) WHETHER TRI-
COUNTY HAS THE BURDEN OF PROOF ON THIS ISSUE.

III. IF THE ANSWER TO II(A) IS YES, WHETHER TRI-COUNTY 
HAS CARRIED ITS BURDEN TO PROVE THAT TRI-COUNTY’S 
FACILITIES AT ISSUE, SPECIFIED IN EXHIBIT NOS. TCE-2 AND 
TCE-3, SHOULD BE CLASSIFIED AS TRANSMISSION UNDER THE 
COMMISSION’S SEVEN FACTOR TEST.

A. Whether the Commission’s seven factor test should be 
applied to Tri-County’s system specified in Exhibit Nos. 
TCE-2 and TCE-3 as a whole, or whether it should be applied 
to the facilities specified in Exhibit Nos. TCE-2 and TCE-3 
on a facility-by-facility basis.

20130422-3044 FERC PDF (Unofficial) 04/22/2013



Docket No. ER12-959-003 - 12 -

B. Whether the analysis under each factor should be performed 
on a system-wide basis, or on a breaker-to-breaker basis, or 
on a segment-by-segment basis, or any combination thereof.

C. First factor: “Local distribution facilities are normally in close 
proximity to retail customers.” (Order No. 888 at 31, 771)

D. Second factor: “Local distribution facilities are primarily 
radial in character.” (Id.)

E. Third factor: “Power flows into local distribution systems; it 
rarely, if ever, flows out.” (Id.)

F. Fourth factor: “When power enters a local distribution 
system, it is not reconsigned or transported on to some other 
market.” (Id.)

G. Fifth factor: “Power entering a local distribution system is 
consumed in a comparatively restricted geographical area.” 
(Id.)

H. Sixth factor: “Meters are based at the transmission/local 
distribution interface to measure flows into the local 
distribution system.” (Id.)

I. Seventh factor: “Local distribution systems will be of reduced 
voltage.” (Id.)

IV. IF THE ANSWERS TO II AND III ARE YES, FOR TRI-
COUNTY’S FACILITIES THAT ARE CLASSIFIED AS 
TRANSMISSION UNDER THE SEVEN FACTOR TEST, WHETHER 
THOSE FACILITIES ALSO NEED TO SATISFY THE COMMISSION’S 
MANSFIELD TEST TO BE ELIGIBLE TO BE ROLLED INTO THE 
SPP’S ZONE 11 ATRR.

V. IF THE ANSWER TO IV IS YES, WHETHER TRI-COUNTY 
HAS CARRIED ITS BURDEN TO PROVE THAT TRI-COUNTY’S 
FACILITIES AT ISSUE, SPECIFIED IN EXHIBITS NOS. TCE-2 AND 
TCE-3, ARE INTEGRATED WITH SPP ZONE 11 TRANSMISSION 
FACILITIES UNDER THE COMMISSION’S MANSFIELD TEST SUCH 
THAT THE COST OF THOSE FACILITIES ARE ELIGIBE TO BE 
ROLLED INTO THE SPP’S ZONE 11 ATRR.
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A. Whether the Commission’s Mansfield test should be applied 
to Tri-County’s system specified in Exhibit Nos. TCE-2 and 
TCE-3 as a whole, or whether it should be applied to the 
facilities specified in Exhibit Nos. TCE-2 and TCE-3 on a 
facility-by-facility basis.

B. Whether Tri-County’s facilities are integrated under the first 
factor of the Mansfield test (“Whether the facilities are radial, 
or whether they loop back into the transmission system” 
(Mansfield Municipal Electric, 94 FERC ¶ 63,023 at 
65,170(2001)).

C. Whether Tri-County’s facilities are integrated under the 
second factor of the Mansfield test (“Whether energy flows 
only in one direction, from the transmission system to the 
customer over the facilities, or in both directions, from the 
transmission system to the customer, and from the customer 
to the transmission system” (Id.))

D. Whether Tri-County’s facilities are integrated under the third 
factor of the Mansfield test (“Whether the transmission 
provider is able to provide transmission service to itself or 
other transmission customers…over the facilities in question” 
(Id.)).

E. Whether Tri-County’s facilities are integrated under the 
fourth factor of the Mansfield test (“Whether the facilities 
provide benefits to the transmission grid in terms of capability 
or reliability, and whether the facilities can be relied on for 
coordinated operation of the grid” (Id.)).

F. Whether Tri-County’s facilities are integrated under the fifth 
factor of the Mansfield test (“Whether an outage on the 
facilities would affect the transmission system” (Id.)).

G. Whether based on the answers to 2 – 6 above, Tri-County has 
carried its burden to prove that its facilities are sufficiently 
integrated under the Mansfield test to be eligible to be rolled 
into the SPP’s Zone 11 ATRR.

VI. WHETHER THE COSTS OF SOME, ALL OR NONE OF TRI-
COUNTY’S FACILITIES AT ISSUE, SPECIFIED IN EXHIBIT NOS. 
TCE-2 AND TCE-3, SHOULD BE ROLLED INTO THE SPP’S ZONE 11 
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ATRR AND, IF SO, WHICH FACILITIES, IF ANY, SHOULD BE 
ROLLED-IN.

SUMMARIZED POSITIONS OF THE PARTICIPANTS

I. WHETHER TRI-COUNTY HAS CARRIED ITS BURDEN TO 
PROVE THAT TRICOUNTY’S FACILITIES AT ISSUE, SPECIFIED IN 
EXHIBIT NOS. TCE-2 AND TCE-3, ARE “TRANSMISSION FACILITIES” 
UNDER ATTACHMENT AI,SECTION II.1 – II.6 OF THE SPP TARIFF 
ELIGIBLE TO BE ROLLED INTO THE SPP’S ZONE 11 ANNUAL 
TRANSMISSION REVENUE REQUIREMENT (ATRR), TAKING INTO 
ACCOUNT: (A-C).

23. Section 1.49 of the SPP OATT defines “Transmission System” as “[t]he 
facilities used by the Transmission Provider to provide transmission service under 
Part II [Point-to-Point Transmission Service], Part III [Network Integration 
Transmission Service] and Part V [Cost Recovery] of the Tariff.”  See Ex. XES-1 
at 13:14-16.  Attachment AI of the SPP OATT provides rules for identifying those 
facilities.  Attachment AI specifies six criteria for determining whether a facility 
may be classified as a Transmission Facility, the costs of which would be included 
in the development of the SPP ATRR for transmission service in SPP Zone 11.  
Ex. S-1 at 24:18-25:2.

24. Attachment AI is reproduced in Exhibit S-2.  Section I of Attachment AI 
states:

This Attachment sets forth the definition of Transmission Facilities 
to be implemented in accordance with the schedule in Section IV of 
this Attachment.  Transmission Facilities shall be the facilities which 
meet the criteria specified in this Attachment and which are used by 
the Transmission Provider to provide transmission service under Part 
II, Part III and Part V of the Tariff.

Ex. S-2 at 2.

25. The following criteria for classifying facilities are laid out in Section II of 
Attachment AI:
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1. All existing non-radial power lines, substations, and associated 
facilities, operated at 60kV or above, plus all radial lines and 
associated facilities operated at or above 60kV that serve two or 
more eligible customers not Affiliates of each other.  Rate treatment 
for transmission upgrades completed after October 1, 2005 will be 
determined pursuant to Section 1.3 (h) of this Tariff.  For the 
purpose of the application of this criterion, “open loops” are radial 
lines. Additionally, at such time an existing radial is incorporated 
into a looped transmission circuit, that existing radial would be 
eligible for inclusion in rates on the same bases as the remainder of 
the facilities in the loop.

2. All facilities that are utilized for interconnecting the various internal 
zones to each other as well as those facilities that interconnect SPP 
with other surrounding entities. 

3. Control equipment and facilities necessary to control and protect 
facilities qualifying as Transmission Facilities.

4. For substations connected to power lines qualifying as Transmission 
facilities, where power is transformed from a voltage higher than 60 
kV to a voltage lower than 60 kV, facilities on the high voltage side 
of the transformer will be included with the exception of transformer 
isolation equipment.

5. The portion of the direct-current interconnections with areas outside 
of the SPP region (DC ties) that are owned by a Transmission Owner 
in the SPP region, including those portions of the DC tie that operate 
at a voltage lower than 60 kV.

6. All facilities operated below 60 kV that have been determined to be 
transmission pursuant to the seven (7) factor test set forth in FERC 
Order No. 888, 61 Fed Reg. 21,540, 21,620 (1996), or any 
applicable successor test.

Id. at 3.
  
26. In addition, Attachment AI provides that the following facilities do not 
constitute Transmission Facilities:

1. Generator step-up transformers and generator leads;
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2. Radial lines from a generating station to a single substation or 
switching station; and

3. Direct assignment facilities.

Id. at 4.

Tri County’s Position

27. Tri-County asserts that all of its 115 kV and 69 kV facilities at issue in this 
proceeding satisfy Criterion 1 of Attachment AI.  Ex. TCE-4 at 1.  Moreover Tri-
County claims that certain of its facilities meet criteria 3 and 4.  Id. at 2-3.

28. Tri-County states that analysis of its facilities under Attachment AI should 
be conducted on a breaker-to-breaker basis.  Ex. TCE-4 at 1; TCE-21 at 8-12.  Tri-
County explains that analysis of its entire power lines rather than on the individual
component sections or segments of these power lines is consistent with the 
engineering and actual operations of power lines.  Ex. TCE-21 at 8.  Tri-County 
contends further that neither SPS Witness Fulton nor Staff Witness Hsiung 
provides any good reason to disregard the sound engineering and operational basis 
for analyzing Tri-County’s facilities on a breaker-to-breaker basis in favor of a
segment-by-segment approach.  Tri-County Initial Br. 8-9 (citing Tr. 387-88 (Mr. 
Fulton), and Tr. 401 (Ms. Hsiung)).
  
29. Tri-County rejects arguments raised by Staff and the interveners2 that claim
it is appropriate to focus on individual segments for comparability purposes 
consistent with the uncontested settlement agreement in Docket No. ER08-313
(ER08-313 Settlement Agreement) that the Commission approved in Xcel Energy 
Services Inc., 132 FERC ¶ 61,170, in which individual segments were considered.  
Tri-County insists that the Commission expressly prohibits reliance on settlement 
agreements to establish matters of precedent.  Tri-County Initial Br. 9 (citing Xcel 
Energy Services Inc., 132 FERC ¶ 61,170 at P 4 (2010)(Order Approving 
Uncontested Settlement Agreement), and Flambeau Paper Corporation, 53 FERC 
¶ 61,063, at 61,202 (1990).

  
30. Tri-County states further that a segment-by-segment analysis would 
produce bizarre outcomes such that certain sections of a power line would be 
excluded from classification even though the entire line makes possible the 
physical delivery of power to customers. Tri-County Initial Br. 12 (citing Tr. 399 

                                             
2 Interveners is used herein to refer collectively to Xcel and Occidental and 

New Mexico Cooperatives Jointly 
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(Ms. Hsiung)).

31. Tri-County contends that its Bourk 115/69 kV Transmission Interchange 
and its Cole 115/69 kV Transmission Interchange are transmission “substations . . 
. operated at 60 kV or above” and therefore qualify as Transmission Facilities 
under Attachment AI.  TCE-1 at 5; Ex. TCE-4 at 1-2; Ex. TCE-21 at 20-24.

32. Additionally Tri-County maintains that its 115 kV and 69 kV transmission 
power lines extend from Bourk and Cole and from Tri-County’s Thompson 
Substation, which in turn receives power from Bourk, Initial Br. 15 (citing Ex. 
TCE-2), and as such, these power lines meet the definition of “Transmission 
Facilities” under Attachment AI because they are “associated facilities” to Bourk 
and Cole and they are “operated at 60 kV or above.”  Id.

33. Tri-County asserts that its power line extending from Breakers 4510 and 
4340 and the power line extending from Breakers 4520 and 4330 operate as a 
“looped transmission circuit” that meets the requirement for “Transmission 
Facilities” under Attachment AI.  Ex. TCE-1 at 5; Ex. TCE-2 at 3-4; Ex. TCE-21 
at 12-13.  Tri-County dismisses as pointless the counter-argument raised by expert 
witnesses Fulton and Hsiung claiming that the lines should be not be classified as 
transmission because they operate in a parallel rather than looped fashion.  
According to Tri-County, the Commission has previously determined that parallel 
lines are looped lines.  Tri-County Initial Br. 16 (citing Arizona-Southern 
California Outages on September 8, 2011: Causes and Recommendations, at p. 
22, n.26 (2012), and Ex. TCE-30 at 14, n.26).

34. Tri-County avers that its entire power line extending from Breaker 0905 
and its entire power line extending from Breaker 2010 are “Transmission 
Facilities” under Attachment AI, Section II.1 because they are radial lines 
operated at or above 60 kV that serve two or more eligible customers not Affiliates 
of each other, Tri-County and Whiting. Ex. TCE-1 at 5; Ex. TCE-4 at 2; Ex. TCE-
21 at 3-12; Ex. TCE-25; Ex. TCE-26; Ex. TCE-27; Ex. TCE-28; Ex. TCE-29.  Tri-
County contends that the voluntary unbundled transmission service Tri-County 
makes available to Whiting under Tri-County’s Rate 47 qualifies Whiting as an 
eligible customer under the SPP Tariff. Tri-County Initial Br. 18 (citing Southwest 
Power Pool, Open Access Transmission Tariff, Section I.1e, at p. 50).  Tri-County 
rejects witness Fulton’s argument that Whiting is not an eligible customer because 
Tri-County does not deliver energy across its system to Whiting that Whiting 
purchases from a third party under Tri-County’s Rate Schedule 47.  Ex. TCE-21 at 
3.  Tri-County maintains that its service to Whiting is unbundled consistent with 
SPP’s Tariff and Commission precedent. Tri-County Initial Br. 20-26 (citing 
Promoting Wholesale Competition Through Open Access Non-Discriminatory 
Transmission Services by Public Utilities; Recovery of Stranded Costs by Public 
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Utilities and Transmitting Utilities, Order No. 888, FERC Stats. & Regs. ¶ 31,036, 
31,653-54 (1996), order on reh’g, Order No. 888-A, FERC Stats. & Regs. ¶ 
31,048, order on reh’g, Order No. 888-B, 81 FERC ¶ 61,248 (1997), order on 
reh’g, Order No. 888-C, 82 FERC ¶ 61,046 (1998), aff’d in relevant part sub nom. 
Transmission Access Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000), 
aff’d sub nom. New York v. FERC, 535 U.S. 1 (2002) (hereinafter “Order No. 
888”), and (Pipeline Service Obligations and Revisions to Regulations Governing 
Self-Implementing Transportation; and Regulation of Natural Gas Pipelines After 
Wellhead Decontrol, Order No. 636, FERC Stats. & Regs. ¶ 30,939 (1992) order 
on reh'g, Order No. 636-A, FERC Stats. & Regs. ¶30,950, order on reh'g, Order 
No. 636-B, 61 FERC ¶61,272 (1992), order on reh'g, 62 FERC ¶61,007 (1993), 
aff'd in part and remanded in part sub nom. United Distribution Cos. v. FERC, 88 
F.3d 1105 (D.C. Cir. 1996), order on remand, Order No. 636-C, 78 FERC ¶61,186 
(1997) (hereinafter “Order No. 636”).

35. Tri-County states summarily that the facilities Tri-County identified in 
Exhibit No. TCE-3 are needed “to control and protect” the 115 kV and 69 kV 
power lines Tri-County contends are “Transmission Facilities” under Attachment 
AI.  Tri-County Initial Br. 31.  

36. Finally, Tri-County asserts that the high-voltage-side equipment in all of its 
substations (excluding the Bourk Transmission Interchange and the Cole 
Transmission Interchange), with the exception of transformer isolation equipment 
qualifies as Transmission Facilities under Attachment AI, Section II.4.  Ex. TCE-4 
at 3. 

Occidental’s Position

37. Occidental avers that none of Tri-County’s facilities qualifies as a 
“Transmission Facility” under Section II.1 of Attachment AI of the OATT.  
Occidental Initial Br. 12.
  

38. Occidental contends that the analysis of Tri-County’s facilities under 
Attachment AI should be conducted on a segment-by-segment basis consistent 
with industry practice and precedent.  Id. at 12-13.  Occidental cites to the expert 
testimony of Mr. Fulton and Ms. Hsuing to support this contention.  Id.  
Occidental states further that East-Texas Electric Cooperative, Inc., Tex-La
Electric Cooperative of Texas, Inc. and Deep East Texas Electric Cooperative, 
Inc., which like Tri-County are non-jurisdictional cooperatives in the Southwest 
Power Pool, performed their Attachment AI analysis on a segment-by-segment 
basis, and that consistency requires that Tri-County follow the same method.  Id. 
at 14-15 (citing East Texas Electric Cooperative, Inc. et al., Docket Nos. EL07-
27-000 et al., Petition of East Texas Electric Cooperative, Inc., Tex-La Electric 
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Cooperative of Texas, Inc., and Deep East Texas Electric Cooperative for 
Approval of Transmission Revenue Requirement at Exhibit No. ETC-1 at 6-9 
(filed Dec. 22, 2006) (“Texas Cooperatives Attachment AI Application”).

39. Occidental maintains that Tri-County’s power lines at the Bourk 
Transmission Interchange and at the Cole Transmission Interchange do not qualify
as Transmission Facilities under Attachment AI, Section II.1 because they are 
radial lines that serve only Tri-County.  Occidental Initial Br. (citing Ex TCE-4 at 
4-5).  Occidental progresses the argument a step further explaining that because 
there are no qualifying “power lines” that are “Transmission Facilities” under 
Attachment AI, then there can be no qualifying “associated facilities.”  Id.
   

40. Occidental insists that Tri-County’s line extending from Breakers 4510 and 
4340 and the line extending from Breakers 4520 and 4330 do not qualify as a 
“looped” transmission circuit.  Occidental cites to Mr. Fulton’s testimony for 
support:

This is not a looped configuration as Tri-County claims, but a 
parallel set of lines for improved load serving during contingencies.  
In this case, the source is the same for both lines, the Tri-County 
Bourk delivery point at the SPS Texas County 115 kV bus and the 
sink is the same at Seaboard and Thompson substations and beyond.  
Electrically, it is a radial line serving only Tri-County customers.

Ex. XES-1 at 23:21-24:3
  
41. Occidental asserts that Whiting is not an Eligible Customer because it has 
not received, and accepted, a voluntary offer of “unbundled transmission service”
from Tri-County.  Occidental insists that Tri-County merely separating out the 
transmission and power charges on a bill to a Whiting under Tri-County Rate 47 is 
wholly insufficient to qualify as unbundled transmission service. Occidental 
Initial Br. 23 (citing Southwest Power Pool, Inc., Open Access Transmission 
Tariff, Definitions “E”, and Tr. 260:17-20 (Mr. Swearingen)).
  

42. Occidental argues that if both Whiting and Tri-County are found to be 
separate Eligible Customers under the OATT, only those line segments serving 
both Eligible Customers should be classified as Transmission Facilities under 
Attachment AI.  Id. at 29.

43. Occidental states that since none of Tri-County’s 115 kV and 69 kV power 
lines satisfies the criteria to be Transmission Facilities under Attachment AI, it 
necessarily follows that none of Tri-County’s equipment used to control and 
protect such power lines qualifies as Transmission Facilities under Attachment AI, 
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Section II.3.  Id. at 30.

44. Finally, Occidental states that none of the high-voltage-side equipment in 
Tri-County’s substations is a Transmission Facility because none of Tri-County’s 
power lines meets the criteria to be Transmission Facilities under Attachment AI. 
Id. at 30-31.
  
Xcel’s Position

45. Xcel avers that no service under the SPP OATT is provided over the Tri-
County 115 and 69 kV facilities and, as a result, such facilities do not meet the 
Attachment AI definition of Transmission Facilities.  Xcel Initial Br. 4.
  
46. Xcel asserts that the Attachment AI analysis must be done on a segment-
by-segment basis.  Xcel witness Mr. Fulton explains that applying Attachment AI 
on a breaker-to-breaker basis would result in cross-subsidization because other 
Transmission Facilities in Zone 11 were included based on a segment-by-segment 
approach.  Ex. XES-1 at 21:24-26.  Xcel states further that a breaker-to-breaker 
analysis is inconsistent with the terminology of Attachment AI.  Xcel Initial Br. 
10.  Moreover, according to Xcel, in the only case where the Commission has 
directly addressed the appropriate application of Attachment AI outside of a 
settlement agreement, Kan. City Power & Light Co., 125 FERC ¶ 61,352 at P 6 
(2008), the Commission endorsed the segment-by-segment approach.  Id.  

47. Xcel maintains that Tri-County’s facilities at the Bourk 115/69 kV 
Transmission Interchange and at the Cole 115/69 kV Transmission Interchange are 
not Transmission Facilities notwithstanding the fact that they operate above 60 
kV, because they are not used by SPP to provide transmission service.  Id. at 11.

48. Xcel contends that all of Tri-County’s lines listed in Exhibit No. TCE-2 fail 
to qualify as Transmission Facilities under Attachment AI, Section II.1 because 
they are all radial lines.  Xcel witness Mr. Fulton testified that each of the Tri-
County 115 kV and 69 kV lines listed on Exhibit No. TCE-2 are radial lines upon 
which power flows only one way, to the Tri-County loads connected to such lines.  
Ex. XES-1 at 22-26.

49. Xcel rejects Tri-County’s argument that a radial power line may satisfy the 
Section II.1 criterion because it may be viewed as “associated facilities” of a 
substation.  Xcel Initial Br. 13 (citing Ex. TCE-4 at 2).  Xcel maintains that Tri-
County’s interpretation would render redundant the remaining terms in the criteria 
referring to non-radial power lines and substations, and is therefore unsustainable 
under basic principles of tariff interpretation holding that all words of a document 
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should be given effect.  Id. (citing  Midwest Indep. Transmission Sys. Operator 
Corp., 115 FERC ¶ 61,108 at P 22 (2006) (citing Columbia Gas Transmission 
Corp., 27 FERC ¶ 61,089 at 61,166 (1984))).

50. Xcel states that the power line/power line segments extending from Breaker 
4510 and 4340 (the V1 line) and the power line/power line segments extending 
from Breaker 4520 (the V2 line) and 4330 (the Y1 line) are not looped.  Xcel Br. 
14.  Xcel witness Mr. Fulton explained that V1 and V2 are not looped, but “a 
parallel set of lines for improved load serving during contingencies.”  Ex. XES-1 
at 26:11-13.  Xcel notes that Tri-County failed to perform a power flow analysis.  
Xcel Initial Br. 14 (citing Tr. 251:22-24 (Mr. Swearingen)).  Xcel rejects Tri-
County’s assertion that Commission precedent states that parallel lines are looped.  
Id. at 16.

51. Xcel insists that Whiting is not an Eligible Customer because Tri-County 
does not provide unbundled retail service to Whiting. Id. at 17 (citing Southwest 
Power Pool, Inc., Open Access Transmission Tariff, “Definitions E”.   Xcel cites 
Order No. 888-A to support the argument that the Eligible Customer definition 
requires a voluntary offer and acceptance of “unbundled retail wheeling.”  Id. at 
19 (citing Order No. 888-A at 30,179).  Xcel rejects as untenable the argument by 
Tri-County witness Mr. Swearingen that it is the separating or “transparency” of 
charges for transmission and power under Rate 47 that results in Rate 47 providing 
unbundled transmission service, as opposed to the actual provision of separate 
services.  Id. at 19-22 (citing Tr. 234:3-235:1; Tr. 236:1-14; Tr. 241:2-243:6 
(Swearingen).

52. Xcel witness Mr. Fulton avers that “[b]ecause none of Tri-County’s 
facilities meet the criteria to be Transmission Facilities under Attachment AI, the 
criteria in Section II.3 cannot be applied to Tri-County’s facilities.”  Ex. XES-1 at 
28:8-10.

53. Finally, Xcel contends that the high-voltage-side equipment in Tri-
County’s substations cannot be classified under Attachment AI as Transmission 
Facilities because no Tri-County lines are Transmission Facilities.  Xcel Initial Br. 
23.  

Staff’s Position

54. Staff avers that none of the facilities identified at Ex. TCE-2 qualify as 
Transmission Facilities under Attachment AI.  Ex. S-1 at 26/22-23.  Staff witness 
Ms. Hsiung explains that all the power lines/power line segments at issue are 
radial.  Id.  
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55. Staff contends that the principle of comparability requires that Tri-County’s 
lines be analyzed segment-by-segment consistent with the analysis undertaken in 
the ER08-313 Settlement Agreement. Staff Initial Br. 20.

56. Staff maintains that the Bourk (a/k/a Texas County) 115/69 kV 
Transmission Interchange and the Cole 115/69 kV Transmission Interchange are 
not Transmission Facilties notwithstanding the fact that they are operated at 60 kV 
because they operate within a system composed of radial facilities.  Id. at 21.

57. Staff contends that Tri-County’s power line/power line segments extending 
from Breaker 4510 and 4340 and Tri-County’s power line/power line segments 
extending from Breakers 4520 and 4330 are not looped.  Staff rejects Tri-County’s 
argument that parallel lines are looped lines as unsupported by Commission 
precedent. Id. at 25 citing (Transmission Planning and Cost Allocation by 
Transmission Owning and Operating Public Utilities, Order No. 1000, Docket No. 
RM10-23-000, FERC Stats. & Regs. ¶31,323, at 31,381, n.394, 76 FR 49842 
(Aug. 11, 2011)  (Order No. 1000), order on reh’g and clarif’n, Order No. 1000-A, 
139 FERC ¶ 61,132, order on reh’g and clarif’n, Order No. 1000-B, 141 FERC ¶ 
61,044 (2012) (quoting Indiana Michigan Power Co. and Ohio Power Co., 64 
FERC ¶ 61,184, at 62,545 (1993)).

58. Staff expert witness Ms. Hsiung testified, “[b]ecause all of the Tri-County 
facilities are operated at 60 kV or above and all of the power lines are radial lines, 
the only question that remains under Attachment AI is whether the power line 
itself ‘serves two or more eligible customers not Affiliates of each other.’”  Ex. S-
1 at 37/10-13.  Ms. Hsiung took no position regarding whether any of the power 
lines at issue serve two or more Eligible Customers not Affiliates of each other 
because it is a legal issue.  Ex. S-1 at 29/12-23.  Staff, in its initial brief, avers that 
Whiting is not an eligible customer because Tri-County does not provide Whiting 
with unbundled service.  Staff Initial Br. 47-48.

59. Staff concedes that if Whiting is found to be an Eligible Customer, certain 
segments of the power line extending from Breaker 2010 might also qualify as 
Transmission Facilities.  Specifically, segments Z1, Z1.1, Z1.2, Z1.4, Z1.5, and 
Z1.7 might qualify as Transmission Facilities under Attachment AI.  Tr. 396/6-13
(Ms. Hsiung).  Segments Z1.8, which only serves the NEHU delivery point; Z1.3, 
which only serves the Ponderosa substation; Z1.6, which only serves the Beard 
substation; and Z1.9, which only serves the Hooker substation, would not be 
transmission facilities because each only serves one customer. Id. 48-49 (citing 
Tr. 399/6-12 (Ms. Hsiung)).

60. Finally, Staff contends that neither Tri-County’s control equipment nor its 
high-voltage-side equipment qualifies under Attachment AI as Transmission 
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Facilities because none of the Tri-County 115 kV and 69 kV power lines qualifies
as Transmission Facilities under Attachment AI. Id. 49-50.
  
II. (A)WHETHER THE COMMISSION’S SEVEN FACTOR TEST MAY 
BE USED TO DEMONSTRATE THAT TRI-COUNTY’S FACILITIES ARE 
TRANSMISSION FACILITIES ELIGIBLE TO BE ROLLED INTO THE 
SPP’S ZONE 11 ATRR AND (B) WHETHER TRI-COUNTY HAS THE 
BURDEN OF PROOF ON THIS ISSUE.

Tri-County’s Position

61. According to Tri-County, Commission precedent definitively affirms that 
Tri-County has properly relied on the Commission’s seven factor test to 
demonstrate that Tri-County’s facilities are Transmission Facilities eligible to be 
rolled into the SPP’s Zone 11 ATRR.  Tri-County Initial Br. 33.  Tri-County 
Witness Swearingen explains in his direct and rebuttal testimony, Exhibit No. 
TCE-1 at 7 and Exhibit No. TCE-21 at 14-15, respectively, that the Commission 
has previously and definitively addressed this issue in two orders involving SPP’s 
Tariff in Docket No. ER05-1285:  Southwest Power Pool, Inc., 112 FERC ¶ 
61,355 (2005), Exhibit No. TCE-31, (hereinafter, “Attachment AI Order”) and 
Southwest Power Pool, Inc., 114 FERC ¶ 61,242 (2006), Exhibit No. TCE-32,
(hereinafter, “Attachment AI Clarification Order”) (the Attachment AI Order and 
Attachment AI Clarification Order are collectively referred to hereafter as the “AI 
Orders”).  Tri-County argues that the AI Orders confirmed that parties can always
apply the Commission’s seven factor test to show facilities are “Transmission 
Facilities” under Attachment AI, irrespective of the voltage at which the facilities 
operate.  See Ex. TCE-31 at P 42; Ex. TCE-32 at P 5-8.
`  
62. Attachment AI, Section II.6 provides for the inclusion of facilities below 60 
kV if they can meet the seven factor test, but does not discuss facilities at or above 
60 kV.  Tri-County argues, however, that in the Attachment AI Order the 
Commission held that the definition of Transmission Facilities under Attachment 
AI “does not limit application of the Commission’s seven factor test to facilities 
below 60 kV.  According to Tri-County, SPP has established that parties are not 
precluded from seeking determination from the FERC or state commissions 
regarding the status of any facilities.”  Ex. TCE-31 at P 42.  Tri-County explains
moreover, that in the Attachment AI Clarification Order the Commission stated 
expressly that any facility at, above, or below 60 kV shown to be transmission 
under the seven factor test will also meet Attachment AI’s definition of 
“Transmission Facilities.”  Ex. TCE-32 at 5-8.

63. Tri-County rejects the Joint Interveners’ assertion that “comparability 
requires that the Tri-County facilities be evaluated under the same test as has been 
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applied to other facilities in Zone 11, i.e., Attachment AI.”  Ex. XES-1 at 13-15, 
19, 30).  Tri-County contends that the interveners’ comparability argument is a 
collateral attack on the AI Orders which hold that a party may apply the 
Commission’s seven factor test to show that it facilities are “Transmission 
Facilities” under Attachment AI.  See Ex. TCE-31 at P 42; Ex. TCE-32 at P 5-8.  
Moreover, Tri-County explains that the principle of comparability applies to the 
classification of facilities in a joint pricing zone, such as SPP Zone 11, only when 
the Commission or a state regulatory agency has already analyzed other facilities 
in that zone; otherwise there is nothing to compare.  Tri-County notes that neither 
the Commission nor a state regulatory agency has previously analyzed the 
facilities in SPP’s Zone 11 other than under a settlement.

64. Tri-County avers that no binding precedent derives from the classification 
of SPS’s Zone 11 facilities in the ER08-313 Settlement Agreement.  Tri-County 
explains that “[s]ettlements do not constitute precedents for any purpose, and are 
inappropriate to use as benchmarks, standards, or points of reference or 
departure.”  Flambeau Paper Corporation, 53 FERC ¶ 61,063, at 61,202.  Tri-
County notes that the Commission’s Order approving the ER08-313 Settlement 
Agreement contained the usual disclaimer:  “The Commission’s approval of this 
Settlement does not constitute approval of, or precedent regarding, any principle 
or issue in this proceeding.”  Xcel Energy Services Inc., 132 FERC ¶ 61,170, at P 
4.  Thus Tri-County maintains, the ER08-313 Settlement Agreement does not and 
cannot govern the classification of Tri-County’s facilities in this proceeding.

65. Moreover, Tri-County asserts that the Final Joint Term Sheet of the Docket 
No. ER08-313 Settlement Agreement itself contemplates that the Commission 
may reclassify SPS’s facilities pursuant to the seven factor test, and therefore 
cannot serve to preclude Tri-County from classifying its facilities under the seven 
factor test.  See Ex. XES-8 at 9-10.

66. Tri-County summarily rebuts Staff’s argument that the Commission’s seven 
factor test is a means for determining only the jurisdiction, and not the 
classification, of facilities by concluding that that Staff cannot reconcile its 
position with the holdings of the AI Orders.  Tri-County also notes that the 
definition of “Transmission Facilities” in Attachment AI itself references the 
Commission’s seven factor test.  Tri-County Reply Br. 39 (citing Ex. TCE-7 at 3).

67. Tri-County cites California Pacific Electric Co., 133 FERC ¶ 61,018, at P 
22, 47-48 & n.61, (2010) (CalPeco) to rebut the Xcel assertion that “a predicate 
for application of the seven factor test is that unbundled retail wheeling be 
occurring over the facilities.”  Tri-County explains that in CalPeco, the 
Commission confirmed that the seven factor test may be used to classify and to 
determine the jurisdictional status of facilities used for bundled service.  Id. at P 
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22, P 47, & n.61.

68.  Finally, Tri-County contends that it does not have the burden of proof on this 
issue.  Tri-County argues that burden of proof is the duty placed on a party to prove or 
disprove a disputed fact, not a disputed legal issue.  Tri-County Initial Br. 38 (citing El v. 
Southeastern Pennsylvania Transp. Authority, 479 F.3d 232, 237 n.6 (3d Cir. 2007) 
(“The burden of proof comprises . . . the obligation to come forward with evidence of a 
litigant's necessary propositions of fact. . . . The burden of persuasion, on the other hand, 
is the obligation to convince the factfinder at trial that a litigant's necessary propositions 
of fact are indeed true.”); Pagliarulo v. Henderson, 119 F. Supp. 2d. 39, 42 (D. Mass. 
2000) (“The concept of ‘burden of proof’ does not apply to a legal assertion.  A court 
decides legal issues on the merits of arguments rather than findings of fact as to which a 
‘burden of proof’ applies.”)).  Tri-County concludes that Issue II.A is a legal question to 
which burden of proof is inapplicable. 

Occidental’s Position
  
69. Occidental asserts that Attachment AI is the only applicable test for 
determining whether facilities are Transmission Facilities under the OATT such 
that they are recoverable in the SPP’s Zone 11 ATRR.  Occidental contends that 
applying the seven factor test would undermine the Commission’s policy of 
determining which facilities are entitled to rate recovery under the OATT by 
“uniform and consistent” means.  See Occidental Initial Br. 31 (citing American 
Electric Power Service Corp., 125 FERC ¶ 61,296 (2008).
  
70. Occidental notes that Attachment AI references the seven factor test, but 
only in regards to facilities operating below 60 kV. SPP OATT, Attachment AI, 
Section II.6. Thus, according to Occidental, in approving Attachment AI, the SPP
and the Commission were aware of the seven factor test, but for rate recovery 
purposes agreed to limit that test’s applicability to only those facilities operating 
below 60 kV.  Occidental concludes that because the seven factor test was only 
mentioned in one criterion of Attachment AI (i.e., Section II.6), Tri-County cannot 
now read the seven factor test into the remaining Attachment AI criteria in order to 
the test apply to facilities at all voltage levels in determining rolled-in rate
treatment in the SPP.  Occidental states further that the SPP’s intent, which was 
confirmed by the Commission, was clearly to have the seven factor test apply in 
Attachment AI only to facilities operating below 60 kV.  Occidental maintains that 
neither the SPP nor the Commission intended to have two parallel tests for rate 
recovery in the Southwest Pool – one test in which the seven factor test applies 
only to facilities below 60 kV and one test in which the seven factor test applies to 
facilities operating at all voltage levels, as such an intention would not be logical.

71. Occidental argues that Tri-County has misconstrued the statement in the 
Commission’s AI Clarification Order that: “[w]e clarify that we intended that the 
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seven factor test may be applied to determine whether any facility is transmission, 
regardless of whether it is operated at, above, or below 60 kV and the Southwest 
Power Pool would be required to honor such a determination.” Southwest Power 
Pool, Inc., 114 FERC ¶ 61,242 at P 8 (2006) (emphasis added). Occidental 
explains that facilities may be classified as transmission for many purposes other 
than rate recovery.  Occidental notes that the Commission developed the seven 
factor test to determine the primary function of facilities and whether facilities 
were subject to Commission jurisdiction or to state jurisdiction.  Order No. 888 at 
31,771 and 31,981.  Occidental further notes that the seven factor test can also be 
used to determine the classification of facilities for accounting purposes under the 
Uniform System of Accounts, and to determine if a transmission element is a part 
of the Bulk Electric System for reliability purposes.  Occidental Initial Br. 33 
(citing Revisions to Electric Reliability Organization Definition of Bulk Electric 
System and Rules of Procedure, Order No. 773, 141 FERC ¶ 61,236 at PP 69-71 
(2012).  Thus, Occidental argues that the only reasonable interpretation of the 
Commission’s statement in the AI Clarification Order is that, notwithstanding 
Attachment AI, the seven factor test may still be used for one of these other 
purposes – not that the seven factor test somehow overrides the Attachment AI 
definition of “Transmission Facilities.”  Id.  Occidental notes that the Commission 
did not state in the order cited by Tri-County that the seven factor test may be 
applied to determine whether a facility, no matter its voltage, qualifies as a 
Transmission Facility under Attachment AI for rate recovery purposes in the SPP.  
Id.  Occidental further notes that no such intent can reasonably be inferred given 
the Commission’s statement that Attachment AI “was developed in order to 
provide a uniform and consistent basis for establishing transmission rates under 
the SPP Tariff by determining which transmission facilities are to be included in 
transmission rates.”  Occidental maintains that both Attachment AI and the seven 
factor test, having been approved by the Commission, should be given full effect 
and be interpreted in such a way as to avoid unnecessary conflict.  Id. at 33-34.
Accordingly, Occidental avers that the sole test for rate recovery in the SPP is the 
criteria set forth in Attachment AI.

72. Occidental further asserts that comparability requires that an Attachment AI 
analysis be used to determine if Tri-County’s facilities are entitled to rate recovery 
in the SPP.  Occidental Reply Br. 24.  Occidental argues that the reference to the 
Commission’s seven factor test in the ER08-313 Settlement Agreement does not 
support Tri-County’s argument on the applicability of the seven factor test.  Id.  
Occidental notes that the ER08-313 Settlement Agreement explicitly stated a 
Commission ruling based on the seven factor test must include “a specific 
determination that a facility should be included in or excluded from the rolled-in 
transmission rate” – not simply a finding that a facility would qualify as 
“transmission” under the seven factor test.  Id. (citing SPS ER08-313 Settlement 
Agreement at Section D.3.g).
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73. Finally, Occidental contends that Tri-County has the burden to prove all 
elements of its claims needed to demonstrate that its rates are just and reasonable.
Occidental maintains that in order to prove that its rates are just and reasonable, 
Tri-County has the burden to demonstrate, among other things, that its facilities 
qualify for rolled-in rate treatment, which necessarily means that Tri-County must 
show it is applying the proper test to justify such treatment.  Occidental Initial Br. 
34.  Occidental expressly states that Tri-County has the burden of persuasion to 
show that the Commission’s seven factor test may be used to demonstrate that Tri-
County’s facilities are Transmission Facilities eligible to be rolled into the SPP
Zone 11 ATRR.  Id.   According to Occidental, Tri-County has utterly failed to 
carry its burden, and thus its attempt to evade Attachment AI as the governing 
criteria for rate recovery in the SPP must fail.  Id.  

Xcel’s Position

74. Xcel cites to Section I of Attachment AI3 to support its assertion that the 
plain language of Attachment AI does not permit use of the seven factor test to 
determine whether facilities above 60 kV may be included under the SPP OATT, 
and it would stand Attachment AI’s purpose of uniformity and consistency on its 
head to permit such a use.  

75. Xcel rejects Tri-County’s claim that the Commission’s AI Orders expressly 
permitted use of the seven factor test.  Xcel Initial Br. 25-25 (citing Southwest 
Power Pool, Inc., 112 FERC ¶ 61,355 (2005), order on clarif’n, 114 FERC ¶ 
61,242 (2006)).  Xcel contends that the AI orders held only that an entity is free to 
petition a state commission or the Commission itself to use the seven factor test to 
identify whether its facilities are eligible to be classified as transmission.  
Southwest Power Pool, Inc., 112 FERC ¶ 61,355 at P 42.  Xcel explains that the 
Commission did not make the further finding that the seven factor test alone could 
be used to determine whether it is just and reasonable to roll-in the costs of 
facilities into SPP zonal rates.

76. Xcel further asserts that for reasons of comparability and to prevent 
subsidization, the seven factor test should not be applied.  Xcel explains that the 
existing Transmission Facilities in Zone 11, which are all owned by SPS, were 
evaluated under Attachment AI.  As such, Xcel insists that the Tri-County 
facilities must meet the Attachment AI criteria to be included in the Zone 11 

                                             
3 The Presiding Judge finds that arguments relying on or citing to Section I 

of Attachment AI exceed the scope of the Joint Statement of Issues. Accordingly, 
such arguments have been disregarded for the purpose of this initial decision. 
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ATRR, and the seven factor test is inapplicable under the circumstances.  Xcel 
Initial Br. 25 (citing Ex. XES-1 at 19:14-23, 30:4-13).  Xcel states further that 
applying a test other than Attachment AI would result in subsidization.  Id. (citing 
Ex. XES-1 at 19:18-20).  Xcel explains that in City of Pella, as well as in earlier 
cases, the Commission found that comparability requires that facilities proposed to 
be included in a Midwest Independent Transmission System Operator, Inc. 
(“MISO”) “joint pricing zone” must be evaluated under the same criteria as other 
facilities included in the zone.  Id. (citing City of Pella, 134 FERC ¶ 61,081 at P 
72 (2011); Midwest Indep. Transmission Sys. Operator, Inc., 101 FERC ¶ 61,004 
at P 21 (2002); Midwest Indep. Transmission Sys. Operator, Inc., 106 FERC ¶ 
61,219 at P 53 (2004) (“MISO Order”).  Xcel contends that there is no basis for 
not extending this policy to application of Attachment AI in a joint pricing zone 
situation.

77. Xcel states that the Commission articulated its policy regarding the 
necessary comparability in “transmission tests” in the MISO Order.  Xcel notes 
that in that order, the Commission conditionally approved a settlement agreement 
establishing a joint pricing zone comprised of Michigan Electric Transmission 
Company, L.L.C (METC), Wolverine Power Supply Cooperative, Inc. 
(Wolverine), and Michigan Public Power Agency (MPPA) under the MISO tariff.  
Xcel further notes that on the issue of which Wolverine and MPPA facilities 
should be included in the joint zone, the Commission emphasized that the facilities 
must be analyzed on the same basis as METC’s facilities had been analyzed 
previously:

We believe that it is important that Wolverine and MPPA . . . 
be compensated for the transmission facilities on a basis 
comparable to the compensation received by METC. This 
comparability requires that all of the facilities included in the 
Joint Zone be classified as transmission facilities with similar 
application of the seven factor test. We note that it was the 
Michigan Commission that performed the seven factor test 
that was used by the Commission to classify facilities now 
owned by METC. Therefore, we find it reasonable . . . to 
require that the other facilities in the Joint Zone with METC 
meet the requirements of the seven factor test as applied by 
the Michigan Commission to classify facilities now owned by 
METC. 

Id. at P 53.  Xcel states that more recently, the Commission applied these 
principles to determine whether the City of Pella’s transmission facilities could be 
included as transmission facilities with Mid-American Energy Company’s (MEC) 
transmission facilities in a joint pricing zone in MISO.  According to Xcel, the 
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Commission found that, to be considered transmission, the City of Pella’s facilities 
must be evaluated under the same application of the seven factor test that was used 
by the Iowa Commission in determining whether MEC’s facilities were 
transmission facilities.  City of Pella, 134 FERC ¶ 61,081 at P 74.

78. Xcel strongly disagrees with Tri-County’s assertion that the comparability 
principle is inapplicable because the classification of SPS’s facilities was resolved 
by a settlement agreement.  Xcel maintains that the only fact that is important and 
that triggers applicability of the comparability principle is that the filed rates for 
SPS’s Zone 11 transmission rates are based upon application of Attachment AI to 
SPS’s transmission facilities, not the procedural path by which this was reached.  
Xcel Reply Br. 17-18. 

79. Xcel takes exception to Tri-County’s assertion that the Commission’s AI 
Orders permit it to use the seven factor test to determine whether its facilities are 
Transmission Facilities eligible to be rolled into SPP’s Zone 11 ATRR, on 
grounds that the orders approving Attachment AI did not consider the 
comparability issue presented in the MISO Order and City of Pella or the 
possibility that two different “transmission” tests could be applied to facilities 
within the same pricing zone.  Accordingly, Xcel avers that there are no grounds 
to conclude that the Commission intended by its discussion of the seven factor test 
for Attachment AI to overrule its earlier policy discussed in MISO.  Xcel Initial 
Br. 27 (citing Webster v. Fall, 266 U.S. 507, 511 (1925) (“Questions which merely 
lurk in the record, neither brought to the attention of the court nor ruled upon, are 
not to be considered as having been so decided as to constitute precedents.”)), and 
Integrys Energy Servs., Inc. v. New Brunswick Power Gen. Corp., 127 FERC ¶ 
61,232 at P 23 n.27 (2009)).

80. Xcel also contends that the seven factor test was not intended to be applied 
to facilities used in bundled distribution.  Xcel explains that the seven factor test 
was intended to be used to identify the primary function of facilities over which 
unbundled retail sales occur.  Order No. 888 at 31,981 (“for unbundled retail 
wheeling, the Commission will apply a combination functional-technical test that 
will take into account technical characteristics of the facilities used for the 
wheeling.”).  Xcel states that no unbundled transmission or wholesale sales occur 
over the Tri-County facilities, as they are only used to accomplish bundled retail 
sales by Tri-County to its retail load. 

81. Xcel states that in its legal analysis of Commission-jurisdictional 
transmission facilities and state-jurisdictional local distribution facilities in Order 
No. 888, which precipitated the creation of the seven factor test, the Commission 
considered two circumstances: 
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(1) What facilities are jurisdictional to the Commission in a 
situation involving the unbundled delivery in interstate 
commerce by a public utility of electric energy from a third-
party supplier to a purchaser who will then re-sell the energy 
to an end user?  

(2) What facilities are jurisdictional to the Commission in a 
situation involving the unbundled delivery in interstate 
commerce by a public utility of electric energy from a third-
party supplier to an end user?  

Order No. 888 at 31,980.  Xcel states that the Commission concluded that a public 
utility’s facilities used to deliver electric energy to a wholesale purchaser would be 
subject to the Commission’s exclusive jurisdiction and that a public utility’s 
facilities used to deliver electric energy from the wholesale purchaser to the 
ultimate consumer are local distribution facilities outside of its jurisdiction.  Id.  
Xcel further states that, consistent with this conclusion, the Commission clarified, 
with respect to local distribution in the context of retail wheeling, that “even when 
our technical test for local distribution facilities identifies no local distribution 
facilities for a specific transaction, we believe that states have authority over the 
service of delivering electric energy to end users.”  Id. at 31,783.  

82.  Moreover, Xcel states that, even to the extent application of the seven 
factor test were to result in a determination that the Tri-County facilities are 
transmission facilities, the Commission does not assert jurisdiction over the 
service of delivering electric energy to end users, which is the only function of the 
Tri-County facilities.  Xcel contends that the testimony of Tri-County Witness Mr. 
Swearingen, who states that whether or not facilities serve end users is irrelevant 
to the seven factor test, is wrong.  Exh. No. TCE-21 at 13-14.  Xcel thus avers that 
unbundled retail wheeling must be occurring over the Tri-County facilities for the 
seven factor test to be applicable.  Order No. 888 at 31,981; see also Transmission 
Access Policy Study Group v. FERC, 225 F.3d 667, 696 (D.C. Cir. 2000) (“[T]he 
seven factor test applies only to unbundled retail sales, where FERC seeks to 
regulate pursuant to the separate grant of jurisdictional authority over 
transmissions in interstate commerce.”)  Seminole Elec. Coop., Inc., 85 FERC ¶ 
61,036 at 61,114 (1998) (“the seven factor test Seminole seeks to have us apply to 
its facilities is inapplicable, as Seminole’s 69 kV transmission lines are used to 
make wholesale power sales, and the seven-factor test is relevant only to the 
apportionment of jurisdiction in the context of unbundled retail wheeling.”).

83. Finally, Xcel contends that under established precedent, Tri-County, as the 
proponent of the rate proposal under Section 205 of the Federal Power Act, bears 
the burden of proof to demonstrate that its proposal is just and reasonable.  Xcel 
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Initial Br. 29 (citing 5 U.S.C. § 556 (d) (2010) (Section 7(d) of the Administrative 
Procedure Act provides that at formal hearings, "the proponent of a rule or order 
has the burden of proof"), and ISO New England, Inc., 136 FERC ¶ 61,221 at P 20 
(2011) (explaining that, “[w]here, as here, a filing is made under section 205 of the 
FPA, the burden of proof is on the filing party to show that its proposal is just and 
reasonable; the onus is not on the protesters . . . to show that the proposal is unjust 
and unreasonable”)).  

Staff’s Position

84. Staff states that the seven factor test is not appropriate for determining 
whether the costs of Tri-County’s facilities at issue should be rolled into SPP’s 
Zone 11 ATRR under Attachment AI.  Staff explains that the Commission 
developed the Seven Factor Test in Order No. 888: “[t]o determine what facilities 
would be under the Commission’s jurisdiction and what facilities would remain 
under the state’s jurisdiction for purposes of retail stranded cost adders or other 
retail regulatory purposes….”  Staff Initial Br. 51-52 (citing Southwest Power 
Pool, Inc., 114 FERC ¶ 61,242, P 5, n. 6, citing Order No. 888 (this Commission 
decision appears in the record as Ex. TCE-32)).
  
85. According to Staff, the language of Order No. 888 makes it clear that the 
seven factor test is a means for determining jurisdiction, not classification, of 
facilities.  Staff explains that, in its discussion of the Seven Factor Test in Order 
No. 888, the Commission reiterated that it “has exclusive jurisdiction over the 
rates, terms, and conditions of unbundled retail transmission in interstate 
commerce by public utilities, up to the point of local distribution.”  Staff Initial Br. 
52 (citing Order No. 888 at 31,770).  Staff notes further that the Commission 
explained the reason for the distinction between FERC jurisdictional transmission 
in interstate commerce and state-jurisdictional local distribution: (1) facilities that 
can be used for wholesale transmission in interstate commerce by a public utility 
would be subject to the Commission’s open access requirements; (2) states have 
authority to address retail stranded costs and stranded benefits through their 
jurisdiction over facilities used in local distribution; and (3) as the structure of the 
industry continues to change dramatically, utilities need to know which regulator 
has jurisdiction over which facilities and services in order to meet state and federal 
filing requirements.  Id. (citing Order No. 888 at 31,771).  Staff states that none of 
these reasons for the development of Seven Factor Test includes reviewing 
facilities to determine whether they should be classified as transmission for rolled-
in rate treatment.

86. Staff explains that in its Hearing Order in this case, the Commission stated 
that it would apply the just and reasonable standard of section 205 of the Federal 
Power Act (FPA) to Tri-County’s proposed rates.  Id. at 53 (citing Hearing Order, 
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P. 13).  Staff argues that, as the proponent of new rates and the party requesting 
that its facilities be classified as transmission, Tri-County bears the burden of 
proving the justness and reasonableness of its proposed rates and classification of 
its facilities as transmission under section 205(e) of the Federal Power Act as well 
as the Administrative Procedures Act (APA).  Staff Initial Br. 53 (citing 16 U.S.C. 
§824d (FPA) and 5 U.S.C. §551 (APA).  Staff concludes that, because Tri-County 
claims that the Commission’s seven factor test applies to the facilities at issue, Tri-
County bears the burden of proving each of the factors.

III. IF THE ANSWER TO B(1) IS YES, WHETHER TRI-COUNTY HAS 
CARRIED ITS BURDEN TO PROVE THAT TRI-COUNTY’S FACILITIES 
AT ISSUE, SPECIFIED IN EXHIBIT NOS. TCE-2 AND TCE-3, SHOULD 
BE CLASSIFIED AS TRANSMISSION UNDER THE COMMISSION’S 
SEVEN FACTOR TEST.

Tri-County’s Position

87. Tri-County states that it has carried its burden to prove that the Tri-County 
facilities at issue, specified in Exhibit Nos. TCE-2 and TCE-3, should be classified 
as transmission under the Commission’s seven factor test.  Ex. TCE-4 at 4-6; Ex. 
TCE-21 at 16-26.  Specifically Tri-County contends that its transmission system 
facilities are transmission under factors 1, 5, 6, and 7 of the Commission’s seven 
factor test.  Tri-County Initial Br. 38-39 (citing Ex. TCE-4 at 4-6, and Ex. TCE-21 
at 16-26).

88. Tri-County states that the seven factor test should be applied to Tri-
County’s system specified in Exhibit Nos. TCE-2 and TCE-3 as a whole because 
that approach is most consistent with the language of Order No. 888 and prior 
seven factor evaluations by the Commission.  Ex. TCE-8; Tri-County Initial Br. 39 
(citing Order No. 888, FERC Stats. & Regs. ¶ 31,036, Appendix G, at 31,981); 
Tri-County Initial Br. 40 (citing Calpeco, 133 FERC ¶ 61,018, and City of Pella, 
134 FERC ¶ 61,081).

89. Tri-County asserts that the analysis of each factor under the seven factor 
test should generally be performed based on the Commission’s specific language 
setting forth that factor.  Based on that assertion, Tri-County maintains that its 
system should be evaluated on a breaker-to-breaker basis for factors one and two; 
a system-wide basis for factors three, four, five, and six; and a system-wide or 
breaker-to-breaker basis for factor seven.  Tri-County Initial Br. 41-42.
  
90. Tri-County cites the vast size of its service territory and the long distances 
for which its 115 kV and 69 kV power lines extend in support of its assertion 
under factor one that its facilities are not in close proximity to retail customers, 
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and under factor five that its power is not consumed in a comparatively restricted 
geographical area.  Id. at 43-44 (citing Ex. TCE-2; Ex. TCE-4 at 4), 46.

91. Tri-County rejects as irrelevant the arguments raised by Mr. Fulton and Ms. 
Hsiung claiming that Tri-County’s facilities are bounded by end-user customers.  
Id. at 44.

92. Tri-County contends, based on engineering principles, that Tri-County’s 
facilities specified in Exhibit Nos. TCE-2 and TCE-3 that are “upstream” of the 
distribution meters qualify as transmission.  Id. at 53-54 (citing Ex. TCE-21 at 24).   

Occidental’s Position

93. Occidental avers that Tri-County has not carried its burden to prove that its 
facilities should be classified as transmission facilities under the seven factor test.  
Occidental explains that Tri-County’s facilities qualify as transmission only under 
one of the seven factors of the test (as its facilities are at transmission voltage).  
Occidental Initial Br. 34-40.

94. Occidental notes that Tri-County relies heavily on City of Pella as 
precedent for applying the seven factor test.  Id. at 35 (citing Ex. TCE-21 at 26).  
Occidental points out that, contrary to the City of Pella, Tri-County’s facilities are 
not used to support service to areas beyond its territory.  Id. (citing City of Pella, 
134 FERC ¶ 61,081).

95. Occidental contends that the Commission’s seven factor test should be 
applied to Tri-County’s system on a facility-by-facility basis because the 
classification of some facilities as transmission under the seven factor test is 
insufficient to qualify all the facilities listed in Exhibit Nos. TCE-2 and TCE-3.  
Id. at 36.

96. Occidental contends further that the analysis of each factor under the 
Commission’s seven factor test should be performed on a segment-by-segment 
basis as is necessary for consistency with the Attachment AI analysis and with 
standard industry practice.  Id. at 37.

97. Occidental asserts that Tri-County’s facilities are in close proximity to 
retail customers based on the fact that Tri-County’s facilities do not support 
service to areas served by other utilities and are not involved in the import and 
export of power across a wide region.  Id. at 38 (citing City of Pella, 134 FERC ¶ 
61,081 at PP 17, 73). 
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98. Finally, Occidental rejects Tri-County’s assertion that its facilities are 
transmission under factors one and five due to its vast geographical territory.  Id.
at 4. Occidental again draws a contrast between Tri-County’s facilities, in which 
all power is consumed by end-users, and the City of Pella’s facilities, which 
deliver power from one utility across the system to another utility.  Id.

Xcel’s Position

99. Xcel avers that Tri-County has not carried its burden of proof to show that 
its facilities in Exhibit. Nos. TCE-2 and TCE-3 should be classified as 
transmission under the Commission’s seven factor test because they qualify as 
transmission under only one of the seven factors.  Xcel Initial Br. 29-30.

100. Xcel states that the seven factor test should be applied to Tri-County’s 
facilities on a “system-wide” basis.  Xcel attributes flaw to a system-wide 
approach in that it presumably would permit Tri-County to satisfy one factor by 
reference to one portion of facilities and satisfy another factor by reference to a 
different portion, ignoring evidence pertaining to whether other facilities within 
the system could satisfy all seven factors.  Id. at 31.

101. Xcel contends that comparability requires the seven factor test to be applied 
to Tri-County’s facilities on a segment-by-segment basis.  Id. at 32 (citing City of 
Pella, 134 FERC ¶ 61,081).

102. Xcel witness Mr. Fulton contends that Tri-County’s facilities are in close 
proximity to retail customers under factor one, and are consumed in a comparably 
restricted geographical area under factor five.  Mr. Fulton explains:

Tri-County serves a number of small end-user loads over a sparsely-
populated geographic area.  The fact that the retail customers are 
spread out relative to each other is reflective more of the geography 
of this part of the country rather than an indicator that the Tri-
County facilities are transmission.  The fact is that all of the Tri-
County facilities are dedicated to, and bounded by, only end-user 
customers.

Ex. XES-1 at 30:20-31:2.

103. As to factor six, Mr. Fulton explains that “the meters were necessary to 
measure deliveries to Tri-County when Tri-County acquired SPS’s distribution 
assets.”  Ex. XES-1 at 10:8-10; Ex. XES-5.  Xcel maintains that existing 
transmission service under the SPP OATT ends at these meters, immediately prior 
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to the Tri-County facilities, and as such, the meters are distribution facilities.  Xcel 
Initial Br. 38. 

Staff’s Position

104. Staff avers that Tri-County has not carried its burden of proof to show that 
its facilities in Exhibit. Nos. TCE-2 and TCE-3 should be classified as 
transmission under the Commission’s seven factor test because they qualify as 
transmission under only one of the seven factors.  Staff Initial Br. 54.

105. Staff contends that Tri-County’s facilities must be reviewed on a facility-
by-facility basis because Tri-County does not ask the Commission to classify its 
entire system as transmission, but rather seeks to include the costs of specific 
facilities listed in Exhibit Nos. TCE-2 and TCE-3.  Id.

106. Staff rejects Tri-County’s arguments under factors one and five based on 
the size of its territory.  Staff witness Ms. Hsiung argues that the size of Tri-
County’s service area is immaterial, since power does not flow out of the system 
and is consumed by Tri-County’s end-use customer.  Thus, she concludes that Tri-
County’s facilities are close in proximity to retail customers, and power entering 
Tri-County’s system is consumed in a comparatively restricted geographical area.  
Tr. 411/20-15 (Ms. Hsiung); Ex. S-1 at 43:3-10.

107. Staff contends that Tri-County’s meters are distribution facilities under the 
sixth factor because there is no bilateral power flow across Tri-County’s system.  
Staff Reply Br. 60-61.  

DISCUSSION AND FINDINGS

I. WHETHER TRI-COUNTY HAS CARRIED ITS BURDEN TO PROVE 
THAT TRI-COUNTY’S FACILITIES AT ISSUE, SPECIFIED IN EXHIBIT 
NOS. TCE-2 AND TCE-3, ARE “TRANSMISSION FACILITIES” UNDER 
ATTACHMENT AI, SECTIONS II.1 – II.6 OF THE SPP TARIFF 
ELIGIBLE TO BE ROLLED INTO THE SPP’S ZONE 11 ANNUAL 
TRANSMISSION REVENUE REQUIREMENT (ATRR), TAKING INTO 
ACCOUNT:

A. Whether Tri-County’s facilities are “Transmission Facilities” under 
the SPP Tariff Attachment AI, Section II.1.

108. Attachment AI is a mechanism by which Transmission Providers determine 
whether their facilities should be classified as Transmission Facilities.  Only 
facilities classified as Transmission Facilities under the SPP OATT can be 
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included in zonal ATRRs, which allows their costs to be recovered from all 
customers in a specific zone.  Ex. XES-1 at 17:3-13.  

109. Tri-County acknowledges that its facilities do not satisfy Attachment AI 
criteria 2, 5, or 6.  Ex. TCE-4 at 2-3.  Tri-County does claim, however, that certain 
of its facilities meet criteria 3 and 4.  These two criteria are discussed below.

110. Moreover, Tri-County claims that all of its facilities at issue in this 
proceeding satisfy Criterion 1 of Attachment AI.  Ex. TCE-4 at 1.  Thus, of the six 
criteria listed in Section II of Attachment AI, Criterion 1 is the most relevant to the 
facilities at issue in this proceeding.  The first sentence of that criterion provides:

All existing non-radial power lines, substations, and associated facilities, 
operated at 60kV or above, plus all radial lines and associated facilities 
operated at or above 60kV that serve two or more eligible customers not 
Affiliates of each other.

Criterion 1 actually comprises two separate tests:  (i) “all existing non-radial 
power lines, substations, and associated facilities, operated at 60 kV or above”; 
and (ii) “all radial lines and associated facilities operated at or above 60 kV that 
serve two or more eligible customers not Affiliates of each other.”  Both sub-
criteria require facilities to be operated at 60 kV or above.  The salient difference 
between the two sub-criteria is that the first governs non-radial facilities while the 
second deals with radial facilities.  Criterion 1 provides that any existing non-
radial facility operated at 60 kV or above is a Transmission Facility for purposes 
of Attachment AI.  On the other hand, no radial facility operated at 60 kV or above 
can be deemed a Transmission Facility unless it serves “two or more eligible 
customers not Affiliates of each other.”

A radial line is “a transmission or distribution line that carries power in only one 
direction, similar to a one-way street.”  Ex. S-1 at 27:2-3.  “The purpose of a radial 
line is to provide power to one or more end-users.” Id. at 27:3-4.  Staff witness 
Hsiung provided an illustration of a radial line:

Figure13: a Radial Line
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Station B in Figure 13 is connected to the transmission system by a 
radial line through station A.  Station B can receive power only 
through segment A-B.  In this example, power flows from the 
transmission system in only one direction, from A to B, and thus the 
line from A to B is radial.

Ex. S-1 at 27:6-10.

111. Tri-County failed to address the status of several sets of facilities listed in 
Exs. TCE-2 and TCE-3.  Ms. Hsiung analyzed all of these facilities and 
determined that all are radial facilities serving only Tri-County loads.  
Specifically, Ms. Hsiung examined the following set of power line segments that 
Tri-County failed to address:

(1) The power line extending from Breaker 0860:  Segments X2.1, X2.2, 
and X2.3.  Ex. S-1 at 30:1-15.

(2) The power line extending from Breaker 4360:  Segments Y3, Y3.3, 
Y3.4, Y3.5, Y3.6, Y3.7, Y3.8, Y3.9, Y4, Y4.1, Y4.2, Y4.3, Y4.4, Y4.6, 
Y4.7, Y4.8, Y4.9, Y5 and Y5.1.  Id. at 34:120.

(3) The power line extending from Breaker 4350:  Segments Y2, Y2.1, 
Y2.2, Y2.3, Y2.4, Y2.5, and Y2.7.  Id. at 35:1-10.

(4) The power line extending from Breaker 2020:  Segments Z2, Z2.1, 
Z2.2, and Z2.3.  Id. at 35:11-19.

(5) The power line extending from Breaker 2040:  Segments Z3.1, Z3.2, 
and Z3.3.  Id. at 36:1-8.

Ms. Hsiung concluded that none of these segments qualifies as Transmission 
Facilities under Attachment AI because all of them operate in a radial 
configuration and serve only Tri-County’s loads.  Mr. Fulton agreed with this 
assessment.  Ex. XES-1 at 23:3-10, 24:4-25:19.  Mr. Swearingen did not discuss 
these facilities at all in his direct testimony or his rebuttal testimony.  He provided 
no justification to support classification of these lines and segments as 
Transmission Facilities under Attachment AI.  He offered no counter-argument 
whatsoever to Ms. Hsiung’s or Mr. Fulton’s analysis.  Therefore, Ms. Hsiung’s 
and Mr. Fulton’s testimony on this issue stand unrebutted.  The Presiding Judge 
finds that the five sets of facilities referenced above do not qualify as 
Transmission Facilities under Attachment AI.
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112. The Presiding Judge finds that all of Tri-County’s facilities at issue in this 
case are radial, and none serves more than one eligible customer.  Therefore, none 
of the facilities in this proceeding qualifies as a Transmission Facility under 
Attachment AI.

1. Whether the analysis of Tri-County’s facilities should be 
conducted under Attachment AI of the SPP Tariff on a breaker-to-
breaker basis or on a segment-by-segment basis.

113. Ex. TCE-5 is a one-line diagram showing the Tri-County facilities at issue 
in this proceeding (as well as some facilities owned in the area by other utilities).  
This document illustrates power lines running between various types of facilities.  
The lines have been given designations, such as X1, to make references to 
different portions of the system clearer.  Each power line is also divided up into 
numerous components, variously termed “segments” or “sections” by participants 
to this proceeding.  Each line segment carries the designation of the primary line 
of which it is a part, along with a further numerical signifier to distinguish it from 
other segments of the same line, e.g., X1.1, X1.2.

114. In Ex. TCE-4, Mr. Swearingen testified that “a power line (as shown on 
Tri-County’s one-line diagram, Exhibit No. TCE-6) is described by the breaker 
that controls it.  That is, when determining whether a power line is properly 
classified as transmission or distribution, the proper focus is on the power line 
itself, rather than its individual component Segments.”  Ex. TCE-4 at 1.  However, 
Mr. Fulton conducted his analysis by looking at the function of individual power 
line segments.  Ex. XES-1 at 21:20-22:5.  Ms. Hsiung determined the proper 
classification by evaluating both the entire power line and the individual segments.  
Ex. S-1 at 37:8-10.

115. Mr. Swearingen criticizes both Mr. Fulton and Ms. Hsiung for using a 
segment analysis.  Ex. TCE-21 at 7:8-8:15.  He claims that the “approach of 
examining a power line as an assembly of ‘segments’ is not supported by the 
engineering and physics of the operations of the lines,” as well as for other 
reasons.  Id. at 8:13-15.  He asserts that the designation of line segments on the 
one-line diagram is required by NERC.  Id. at 8:22-9:8.   Further, he states that 
“each section is not a complete transmission line by itself because each line 
section depends on its connection to other line sections in order to transmit power 
from the source to the loads.”  Id. at 9:12-14.  Mr. Swearingen also notes that the 
word “segment” does not appear in Attachment AI, and that using a segment-by-
segment approach could result in part of a line being deemed transmission while 
another part is deemed not transmission.  Id. at 10:19-11:18. Tri-County makes 
much of the fact that the word “segment” does not appear in Attachment AI.  Id. at 
8-9.  This observation has no significance.  Attachment AI also does not contain 
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the word “breaker.”  If a segment-by-segment analysis is not supported by the 
language of Attachment AI, neither is a “breaker-to-breaker” examination.

116. First, Mr. Swearingen’s claim that the designation of line segments on the 
one-line diagram is required by NERC is not supported by the evidence.  The 
NERC document to which Mr. Swearingen refers, Standard TOP-002-2.1b, lists 
various requirements that must be followed by various entities to “prepare[] for 
reliable operations, including response for unplanned events.”  Ex. OXY-4 at 1.  
Requirement 18, to which Mr. Swearingen refers in his testimony, states 
“Neighboring Balancing Authorities, Transmission Operators, Generation 
Operators, Transmission Service Providers and Load Serving Entities shall use 
uniform line identifiers when referring to transmission facilities of an 
interconnected network.”  Id. at 2.  Mr. Swearingen agreed that Requirement 18 
does not compel the depiction of segments in a one-line diagram.  Tr. 225:8-12; 
226:7-11 (Mr. Swearingen).  He admitted that it was Tri-County’s decision to use 
segments as the uniform line identifiers.  Tr. 226/12-24 (Swearingen).  Ms. Hsiung 
testified that power lines, power line segments, and power line sections are “just 
terms of art used by electrical engineers that just refer to the line that’s on the one-
line diagram or on the map.”  Tr. 414:1-4 (Hsuing).  Thus, Ms. Hsiung’s and Mr. 
Fulton’s examination of line segments is entirely appropriate and supported by 
engineering practice.

117. Staff argues that the Joint Term Sheet in the ER08-313 Settlement
Agreement contradicts Mr. Swearingen’s engineering arguments. Ex. XES-8.  The 
parties in that proceeding, including Tri-County, agreed that the classification of a 
portion of a power line under Attachment AI might change due to a modification 
in engineering or operational aspects of the line.  Specifically, the Joint Term 
Sheet provides that “because of the dynamic nature of the transmission system 
configuration and operation, some segment of a radial line may in the future 
change from a radial facility to a network Transmission Facility.”  Id. at 5.
Tri-County criticizes Mr. Fulton for referring to the ER08-313 Settlement 
Agreement, arguing that it is inappropriate to look at that settlement agreement in 
any context in this proceeding because “the Commission’s comparability policies 
cannot be used talismanically to require Tri-County to import the terms of a 
settlement into this docket.”  Id.  

118. The Presiding Judge agrees with Tri-County’s position that the 
comparability principle is inapposite where the purported point of comparison 
derives from a settlement agreement.  The Commission has stated in no uncertain 
terms that “settlements do not constitute precedents for any purpose, and are 
inappropriate to use as benchmarks, standards, or points of reference or 
departure.”  Flambeau Paper Corporation, 53 FERC ¶ 61,063, at 61,202.  
Moreover, the Commission’s Order approving the ER08-313 Settlement 
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Agreement contained the usual disclaimer:  “The Commission’s approval of this 
Settlement does not constitute approval of, or precedent regarding, any principle 
or issue in this proceeding.”  Xcel Energy Services Inc., 132 FERC ¶ 61,170, at P 
4.  Xcel maintains that “the only fact that is important and that triggers 
applicability of the comparability principle is that the filed rates for SPS’s Zone 11 
transmission rates are based upon application of Attachment AI to SPS’s 
transmission facilities, not the procedural path by which this was reached.”  Xcel 
Reply Br. 18.  Xcel does not, however, cite to any instances in which the 
Commission has relied on a settlement agreement as a reference point for 
comparability purposes.  Absent such precedent, the Presiding Judge cannot 
disregard the plain meaning of the quoted language in Flambeau and the 
disclaimer in the ER08-313 Settlement Agreement.  Thus, the ER08-313 
Settlement Agreement does not and cannot govern the classification of Tri-
County’s facilities in this proceeding.
     
119. Tri-County takes issue with Ms. Hsiung’s testimony that, if Whiting is 
deemed an Eligible Customer under the SPP Tariff, of the line segments extending 
from Breaker 0905, only segment X1 would be a Transmission Facility under 
Attachment AI, while segments X1.1 and X1.2 would not.  Id. at 11.  Tri-County 
asserts, “[u]nder its puzzling approach, the Staff would not include line sections 
X1.1 and X1.2 as Transmission even though, without these line sections, Tri-
County is physically incapable of serving two eligible customers as the SPP tariff 
requires.”  Id. (footnote omitted).  However, this description would apply to any 
radial line.  Without the radial line, the transmission provider would be unable to 
serve the customer at the end of that radial line.  The radial line serves only one 
customer, while the line that connects to more than one radial line provides power 
for all customers served by the radials to which it is connected.

120. Tri-County makes a similar point with respect to line segments connected 
to the power line that serves Whiting at its NEHU/Adams delivery point.  Id. at 12.  
Ms. Hsiung testified that certain segments along that line are radial lines, serving 
only one customer, and should be excluded from recovery under Attachment AI.
Tr. At 400:12-401:12 (Ms. Hsiung).  The excluded segments have nothing to do 
with serving both Tri-County and Whiting.  Each segment serves only one retail 
customer of Tri-County, and removing these radial lines from Tri-County’s system 
would not affect Tri-County’s ability to provide power to any customer other than 
the one at the end of the radial line.  Tri-County has not shown Ms. Hsiung’s 
analysis to be erroneous.

121. Ms. Hsiung testified that “the word ‘segment’ might not be specifically in 
the [A]ttachment AI, but that does not really mean that [A]ttachment AI says you 
should not be using segment by segment, because segment, power line, sections, to 
the best of my understanding, they’re—they could mean the same thing or similar 
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things.  It depends on the context and depends on how you use it.”  Tr. 414:4-11 
(Ms. Hsiung).  Tri-County declares this testimony to be a “confusing exchange.”  
Tri-County Initial Br. 12.  The Presiding Judge, however, comprehends Ms. 
Hsiung’s testimony clearly. As she stated in the sentence just prior to the above-
quoted language, “[p]ower line, power segment, power sections . . . really those 
are just terms of art used by electrical engineer[s] that just refer to the line that’s 
on the one-line diagram or on the map.”  Tr. 414:1-4 (Ms. Hsiung).  In other 
words, line, segment, and section are interchangeable terms of art used by 
engineers to refer to the same concept—a line on a one-line diagram.  Occidental 
and the New Mexico Cooperatives had no difficulty understanding Ms. Hsiung’s 
testimony.  Occidental Initial Br. at 13-14.  Nor should the concept be difficult to 
grasp.  For example, in Kansas City Power & Light Company and Aquila, Inc. 
(KCP&L), 125 FERC ¶ 61,352 (2008), the Commission addressed specific 
facilities under Attachment AI of the SPP OATT. In that case, KCP&L identified 
eight “radial-line segments” and Aquila, Inc. identified twenty-two “radial-line 
segments” that failed to meet the definition of Transmission Facilities of 
Attachment AI.  Id. at P 9.
  
122. Indeed, as noted by Xcel, the broader approach of analyzing facilities 
breaker-to-breaker offers more opportunity for erroneously rolling-in facility cost 
that should not be included in the SPP OATT.  Xcel Initial Br. 10.  This result is
neither just nor reasonable.  The Presiding Judge finds that analysis of the facilities 
at issue in this case is appropriately made on a segment-by-segment basis.

123. The resolution of Issue I A.2 of the JS regarding Transmission Interchanges 
depends in part on the resolution of Issue I.A.3 of the JS regarding power lines/ 
power line segments.  Accordingly, the Presiding Judge addresses Issue I.A.3 prior 
to Issue I.A.2 in the discussion below.    

2. (Issue I.A.3 of the JS) Whether Tri-County’s 115 kV and 
69 kV power lines/power line segments satisfy the following: “All 
existing non-radial power lines, substations, and associated 
facilities, operated at 60 kV or above…” (Attachment AI, 
Section II.1).

124. This issue refers to the first sub-criterion of Criterion 1 of Attachment AI.  
To qualify as a Transmission Facility under this sub-criterion, the facility must not 
only be operated at 60 kV or above, but also be non-radial.  As explained above, 
none of Tri-County’s facilities can qualify under this provision because all of the 
facilities at issue are radial.  The only power lines Tri-County claims as non-radial 
are the power lines extending from Breakers 4510 and 4340 (line V1) and from 
Breakers 4520 and 4330 (lines V2 and Y1).  Ex. TCE-4 at 4.  Tri-County admits 
that all of its remaining 115 kV and 69 kV power lines at issue are radial.  Id. at 5.
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125. Tri-County asserts that, because the Bourk and Cole interchanges are 
Transmission Facilities under the first criterion of Attachment AI, all of its power 
lines are Transmission Facilities as well.  Tri-County Initial Br. 14-15.  The first 
subcriterion of Criterion 1 provides that Transmission Facilities includes “[a]ll 
existing non-radial power lines, substations, and associated facilities, operated at 
60 kV or above . . . .”  Tri-County contends that its power lines extend from Bourk 
and Cole and therefore are “associated facilities” with respect to those substations.  
Id. at 15.  The only support in the record for this proposition is one conclusory 
sentence in Ex. TCE-4 at 2.

126. There are several problems with Tri-County’s position on this issue.  First, 
the first subcriterion of Criterion 1 deals with “non-radial power lines, substations, 
and associated facilities . . . .”  With the exception of one set of lines that Tri-
County incorrectly asserts is looped, Tri-County admits that all of its power lines 
are radial.  Ex. TCE-4 at 4-5.  As discussed below, Tri-County has failed to 
demonstrate that its purported looped line is not in fact radial.  Thus, the first 
subcriterion of Criterion 1 cannot apply to any of Tri-County’s lines.

127. Second, this subcriterion refers to “power lines, substations, and associated 
facilities.”  If Tri-County is correct, and its power lines can be designated as 
“associated facilities,” then the explicit reference to “power lines” is rendered 
superfluous.  The Commission’s rules of interpretation require giving effect to all 
terms in a tariff.  Midwest Indep. Sys. Operator Corp., 115 FERC ¶ 61,108 at P 22 
(2006) (citing Columbia Gas Transmission Corp., 27 FERC ¶ 61,089 at 61,166 
(1984)).  Therefore, Tri-County’s power lines cannot be deemed “associated 
facilities,” and this subcriterion does not apply to any of its facilities.

128. Third, Tri-County’s contention that its power lines are Transmission 
Facilities because its substations are Transmission Facilities turns this analysis on 
its head.  A substation is designated transmission when it is attached to 
transmission lines, not the other way around.

129. Fourth, Tri-County emphasizes that the Bourk and Cole substations receive 
“transmission voltage power” and that the power flows “into Tri-County’s 115 kV
and 69 kV transmission power lines for ultimate delivery to Tri-County’s retail 
customers . . . .”  Tri-County Initial Br. 14 (emphasis in original).  Whether a 
facility performs a transmission function is determined by how it operates, not by 
its voltage level alone.

130. The Presiding Judge finds that Tri-County’s 115 kV and 69 kV power 
lines/power line segments do not qualify as Transmission Facilities. 
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3. (Issue I.A.2 of the JS) Whether Tri-County’s facilities at 
the Bourk (a/k/a Texas County) 115/69 kV Transmission 
Interchange and the Cole 115/69 kV Transmission Interchange 
satisfy the following: “All existing non-radial power lines, 
substations, and associated facilities, operated at 60 kV or 
above…” (Attachment AI, Section II.1).

131. Tri-County has barely addressed the Bourk (a/k/a Texas County) 115/69 kV 
Transmission Interchange or the Cole 115/69 kV Transmission Interchange in the 
context of Attachment AI.  Mr. Swearingen does not directly refer to these 
facilities in his Direct Testimony, and only includes the following four sentences 
in his Ex. TCE-4:

All of Tri-County’s 115 kV and 69 kV lines as well as Tri-County’s 
Bourk 115/69 kV Transmission Interchange and its Cole 115/69 kV
Transmission Interchange satisfy this criterion. The Bourk 115/69 
kV Transmission Interchange and the Cole 115/69 kV Transmission
Interchange are transmission “substations . . . operated at 60 kV or 
above” because they receive power from Xcel Energy Services Inc. 
(“XES”) at 115 kV and transform this power to 69 kV voltage for 
the Tri-County 69 kV system. These transmission interchanges also 
provide power at 115 kV voltage for the Tri-County 115 kV system. 
Because the two Transmission Interchanges provide power to all of 
Tri-County’s 115 kV and 69 kV power lines, all of these power lines 
are “associated facilities, operated at 60 kV [or] above.”

Ex. TCE-4 at 1-2.  Mr. Swearingen brings up the two interchanges in his rebuttal 
testimony, but only as part of his analysis of the sixth factor of the Seven Factor 
Test, regarding metering at these facilities.  Ex. TCE-21 at 20/12-24/17.  The 
entirety of Tri-County’s support for classification of the Bourk and Cole 
Interchanges as Transmission Facilities under Attachment AI rests in those four 
sentences in Ex. TCE-4.

132. Tri-County argues that the Bourk and Cole Interchanges qualify as 
Transmission Facilities under the first criterion of Attachment AI.  Ex. TCE-4 at 
1-2.  That criterion provides, in pertinent part, that Transmission Facilities shall 
include:

All existing non-radial power lines, substations, and associated 
facilities, operated at 60 kV or above, plus all radial lines and 
associated facilities operated at or above 60 kV that serve two or 
more eligible customers not Affiliates of each other.
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Ex. S-2 at 3.  Mr. Swearingen, in his testimony quoted above, argues that the Cole 
and Bourk Interchanges satisfy this criterion.

133. In his quoted testimony, Mr. Swearingen appears to focus on the first sub-
criterion of Criterion 1 i.e., all existing non-radial power lines, substations, and
associated facilities, operated at 60 kV or above.  Both interchanges operate above 
60kV.  However, both interchanges also operate within a system composed of 
radial facilities.  The only power lines Tri-County claims as non-radial are the 
power lines extending from Breakers 4510 and 4340 (line V1) and from Breakers 
4520 and 4330 (lines V2 and Y1).  Ex. TCE-4 at 4.  Tri-County admits that all of 
its remaining 115 and 69 kV power lines at issue are radial.  Id. at 5.  While lines 
V1 and V2 do originate from the Bourk Interchange, these lines do not operate in a 
looped fashion.

134. Ms. Hsiung testified that Tri-County’s substations “serve only Tri-County’s 
own loads, and therefore do not meet the requirement of ‘serve two or more 
eligible customers not Affiliates of each other’ under Attachment AI.”  Ex. S-1 at 
37/16-19.  All of the power lines emanating from these substations are radial lines 
that do not serve more than one eligible customer.  Accepting the argument that 
Attachment AI requires that all substations operated at or above 60 kV are 
Transmission Facilities would mean that the Bourk and Cole Interchanges, two 
substations completely contained within the Tri-County system, would be the only 
non-radial facilities in a system composed entirely of radial lines.

135. Tri-County argues that the Bourk and Cole interchanges qualify as 
Transmission Facilities under the first subcriterion of Criterion 1 of Attachment AI 
which provides that Transmission Facilities shall include:  “All existing non-radial 
power lines, substations, and associated facilities, operated at 60 kV or above . . . 
.”  Ex. S-2 at 3.  Tri-County claims that, because Bourk and Cole are substations 
operated at 60 kV or above, they meet this definition.  Tri-County Initial Br. 13.  
But the record to which Tri-County cites provides scant support for this 
proposition.  Mr. Swearingen’s direct testimony, Ex. TCE-1 at 5, makes only a 
vague reference to “existing substations . . . that operate at 60 kV or above.”  Ex. 
TCE-4 at 1-2 provides four sentences that state Tri-County’s position without 
analysis or demonstrative evidence.  Mr. Swearingen’s rebuttal testimony, Ex. 
TCE-21 at 20-24, discusses Bourk and Cole in the context of the sixth factor of the 
seven-factor test, but says nothing about whether these facilities qualify as 
Transmission Facilities under Attachment AI.  Tri-County cites to no other 
evidence. 

136. Because the Bourk and Cole substations are associated with radial power 
lines that do not qualify as Transmission Facilities under Attachment AI, Section 
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II.1, the substations themselves must be considered radial facilities that do not
qualify as Transmission Facilities.

137. The Presiding Judge finds that neither the Bourke interchange nor the Cole 
interchange qualifies as a Transmission Facility under Attachment AI.

4. Whether Tri-County’s power line/power line segments 
extending from Breaker 4510 and 4340 and Tri-County’s power 
line/power line segments extending from Breakers 4520 and 
4330 satisfy the following: “at such time an existing radial is
incorporated into a looped transmission circuit, that existing 
radial would be eligible for inclusion in rates on the same basis 
as the remainder of the facilities in the loop.” (Attachment AI, 
Section II.1).

138. The last sentence of Criterion 1 of Attachment AI provides that “at such 
time an [sic] existing radial is incorporated into a looped transmission circuit, that 
existing radial would be eligible for inclusion in rates on the same basis as the 
remainder of the facilities in the loop.”  Ex. S-2 at 3.  In other words, if a radial 
line is incorporated into a looped transmission circuit, the radial line would be 
eligible for inclusion in rates if the looped circuit itself is eligible under 
Attachment AI.

139. Tri-County claims that certain lines at issue in this proceeding operate in a 
looped manner.  Mr. Swearingen’s direct testimony on this issue consists of one 
sentence:  “The facilities are non-radial because they operate in a looped 
configuration.  (Attachment AI, Section II.1).”  Ex. TCE-1 at 5:18-19.  Mr.
Swearingen does not reveal in his direct testimony which facilities he claims 
operate in a looped configuration.  His Exhibit TCE-4 is somewhat more 
forthcoming on this issue: it consists of three sentences and identifies the power 
lines for which he makes the claim.  In the second paragraph of the section of this 
exhibit following a recitation of Criterion 1, Mr. Swearingen states:

The power line extending from Breaker 4510 and 4340 and the
power line extending from Breakers 4520 and 4330 also satisfy this 
criterion for transmission in a second way. These power lines are 69 
kV and thus exceed the 60 kV threshold. These lines are also non-
radial because they operate in a loop configuration. See also Exhibit 
No. TCE-2 at 3-4.

Ex. TCE-4 at 2.  
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140. The four sentences quoted in paragraph 139 herein constitute the entirety of 
Tri-County’s support for this issue in its case-in-chief.  Tri-County provided no 
analysis demonstrating that these lines operate in a loop configuration.  Tri-County 
furnished no power flow studies or any other type of engineering analysis to 
buttress the validity of its contention.  Tr. 251:22-24 (Mr. Swearingen).  Staff 
witness Hsiung, on the other hand, did analyze these facilities and found that they 
do not operate in a looped configuration:

For Segment V1, from Breaker 4510 to Breaker 4340, Segment V2, 
from Breaker 4520 to Breaker 5540, and Segment Y1, from 
Breakers 5530 and/or 5540 through Breaker 4330 to Breaker 4350, 
power flows only in one direction under normal conditions.  See Ex. 
S-4 at 2-3 and S-5 at 2.  During contingency situations, if either 
Segment V1 or V2 is out of service, Segment Y1 can be operated as 
an extension and deliver power to serve the load at Seaboard 
substation, which is Tri-County’s load.  Under those contingency 
situations, power may flow in the opposite direction on Segment Y1.  
Although the power line does appear to have a looped configuration 
on the One Line Diagram, in actuality, power flows in only one 
direction under normal operating conditions and therefore the line 
does not operate as a looped configuration.  In other words, Segment 
V1-V2-Y1 operates as two parallel paths in a radial network because 
power does not flow both ways.  Therefore, Segments V1, V2, and 
Y1 are radial lines serving only Tri-County and do not qualify as 
Transmission Facilities under Attachment AI.

Ex. S-1 at 30:18-31-11.  Similarly, Mr. Fulton found that “[t]his is not a looped 
configuration, but a parallel set of lines for improved load serving during 
contingencies.”  Ex. XES-1 at 26:13-14.

141. Mr. Swearingen’s only rejoinder to these arguments is that “‘parallel’ 
power lines are looped power lines.”  Ex. TCE-21 at 12:13-14 (emphasis in 
original).  However, the authorities Mr. Swearingen cites for this claim refer to 
“loop flow,” and clearly relate to the well-known phenomenon of unintentional 
flows between unrelated but interconnected systems.  The language cited by Mr. 
Swearingen from the report on the Arizona-Southern California outages of 
September 8, 2011, illustrates this misunderstanding:  “Loop flow refers to power 
flow along any transmission paths that are in parallel with the most direct 
geographic or contract path.”  Id. at 12:19-13:1.  “Contract path” refers to an 
agreement in a bilateral contract to assume that power provided under the contract 
flows along a specified path, even though physics dictates that the electrons 
actually disperse among various facilities that may be owned by one or more non-
parties to the agreement.
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142. Mr. Swearingen next offers truncated language from a footnote in Order 
No. 1000.  Ex. TCE-21 at 13:3-7.  The full quotation from the footnote explains 
the Commission’s conception of loop flow:

“In general, utilities transact with one another based on a contract 
path concept.  For pricing purposes, parties assume that power flows 
are confined to a specified sequence of interconnected utilities that 
are located on a designated contract path.  However, in reality power 
flows are rarely confined to a designated contract path.  Rather, 
power flows over multiple parallel paths that may be owned by 
several utilities that are not on the contract path.  The actual power 
flow is controlled by the laws of physics which cause power being 
transmitted from one utility to another to travel along multiple 
parallel paths and divide itself along the lines of least resistance.  
This parallel path flow is sometimes called ‘loop flow.’”  Indiana 
Michigan Power Co. and Ohio Power Co., 64 FERC ¶ 61,184, at 
62,545 (1993).

Order No. 1000 at 31,381, n. 394.  Thus, “loop flow” is an entirely different 
phenomenon than that of two lines owned by the same utility intentionally 
operated in parallel to provide improved load serving only during contingencies.  
Mr. Swearingen’s testimony regarding loop flows is irrelevant to Ms. Hsiung’s 
and Mr. Fulton’s analyses showing that the lines in question do not operate in a 
looped configuration.

143. In marked contrast, Ms. Hsiung included results from SPS’s summer 2012 
power flow models analyzing power line V1-V2-Y1: (1) under normal operating 
conditions; (2) during a contingency situation as when segment V1 is out of 
service; and (3) during a contingency situation as when segment V2 is out of 
service.  Ex. S-1 at 31:12-33:12; see also Ex. S-5.  These studies confirm Ms. 
Hsiung’s finding that power does not flow in both directions and that the lines 
“form two parallel paths in a radial network so if an outage occurs on one line, the 
other line can pick up the additional flow to maintain service to the load.”  Ex. S-1 
at 33:8-12.  The power flow studies led Ms. Hsiung to conclude that the facilities 
are radial lines:

Although the power line does appear to have a looped 
configuration on the One Line Diagram, in actuality, power 
flows in only one direction under normal operating conditions 
and therefore the line does not operate as a looped 
configuration.  In other words, Segment V1-V2-Y1 operates 
as two parallel paths in a radial network because power does 
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not flow both ways.  Therefore, Segments V1, V2, and Y1 are 
radial lines serving only Tri-County and do not qualify as 
Transmission Facilities under Attachment AI.

Ex. S-1 at 31:5-11.  In his rebuttal testimony, Mr. Swearingen did not address the 
power flow studies relied upon by Ms. Hsiung at all, let alone attempt to refute her 
conclusions.  Similarly, in its Initial Brief, Tri-County completely ignores the 
power flow studies and their implications.  Instead, Tri-County repeats the 
inexplicable detour made by Mr. Swearingen in his rebuttal testimony regarding 
the phenomenon of “loop flow,” i.e., unintentional flows between unrelated but 
interconnected transmission systems.  Tri-County Initial Br. 6-17.  

144. Moreover, these lines are radial because the source and sink for both lines 
is the same.  Ex. XES-1 at 26:14-17.  This means that there are common points of 
failure for the two paths: for example, if the bus facility in the Bourk substation 
were to go out of service, lines V1 and V2 would be de-energized and could not 
provide redundant service.  Tr. 251:7-17.  Because power does not flow both ways 
on V1 and V2, the only benefit these lines provide is an alternative path to deliver 
power from the Bourk substation to Tri-County’s loads at the Thompson 
substation.

145. Tri-County has provided no support for its contention that lines V1, V2, 
and Y1 operate in a looped configuration.  Its case consists, in its entirety, of four 
sentences which merely state its position with no analysis, and a detour into the 
irrelevant topic of loop flow.  Ms. Hsiung and Mr. Fulton did analyze the facilities 
at issue and found that they do not operate in a looped configuration, but merely as 
“two parallel paths in a radial network because power does not flow both ways.”  
Ms. Hsiung provided the results of power flow models to support her position, 
which Mr. Swearingen did not rebut.  Therefore, the Presiding Judge finds that 
Tri-County’s power line/power line segments extending from Breakers 4510 and 
4340 and Tri-County’s power line/power line segments extending from Breakers 
4520 and 4330 facilities do not satisfy Criterion 1 of Attachment AI.

5. Whether Tri-County’s power line/power line segments 
extending from Breaker 0905 and Tri-County’s power 
line/power line segments extending from Breaker 2010 satisfy 
the following: “all radial lines and associated facilities operated 
at or above 60 kV that serve two or more eligible customers not 
Affiliates of each other.” (Attachment AI, Section II.1).

146. This issue focuses on the second sub-criterion of Criterion 1 of Attachment 
AI, i.e., “all radial lines and associated facilities operated at or above 60 kV that 
serve two or more eligible customers not Affiliates of each other.”  Ex. S-2 at 3.  
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As Ms. Hsiung testified, “Because all of the Tri-County facilities are operated at 
60 kV or above and all of the power lines are radial lines, the only question that 
remains under Attachment AI is whether the power line itself ‘serves two or more 
eligible customers not Affiliates of each other.’”  Ex. S-1 at 37:10-13.  Ms. Hsiung 
took no position regarding whether any of the power lines at issue serve two or 
more Eligible Customers not Affiliates of each other because it is a legal issue.  
Ex. S-1 at 29:12-23.  Tri-County claims that currently itself and Whiting 
Petroleum Corporation (Whiting) are the only eligible customers on its system.  
Ex. XES-9 at 1.  Tri-County provides service to Whiting from line segment X1.1 
at the Dry Trails Delivery Point, and from line segment Z1.8 at the NEHU/Adams 
Delivery Point.  Ex. TCE-4 at 2.  

a. Whether Whiting is an “Eligible Customer” under 
the SPP Tariff (SPP Tariff, Definitions “E”).4

147. The term “Eligible Customer” is defined in the SPP OATT as:

(i) any electric utility (including the Transmission Owner(s) and any 
power marketer), Federal power marketing agency, or any person 
generating electric energy for sale or resale. . . . (ii) Any retail 
customer or eligible person taking unbundled transmission service 
pursuant to a state requirement that a Transmission Owner offer the 
transmission service, or pursuant to a voluntary offer of such service 
by a Transmission Owner, is an Eligible Customer under the Tariff.

Ex. S-2 at 2.

148. In his direct testimony, Mr. Swearingen’s only reference to this subject is 
his claim that certain unspecified facilities “satisfy the Transmission Facilities 
definition” of Attachment AI because they “operate at or above 60 kV and serve 
two or more eligible customers not Affiliates of each other.  (Attachment AI, 
Section II.1).”  Mr. Swearingen provides one more sentence of illumination in his 
Ex. TCE-4 attached to his direct testimony:  “Whiting Petroleum Corporation is an 
'eligible customer’ under the SPP Tariff because it is a ‘retail customer or eligible 
person taking unbundled transmission service pursuant to . . . a voluntary offer of 
such service by’ Tri-County.  See SPP OATT, Section I.1E, at p. 49.”  Ex. TCE-4 
at 2.  Thus it appears that Tri-County claims that Whiting is an Eligible Customer 
because it is a retail customer and Tri-County is providing it with unbundled 
transmission service that Tri-County voluntarily offered to Whiting.  However, the 

                                             
4 The Presiding Judge notes that much of the discussion on this issue is 

taken directly from Staff’s excellent and detailed briefs. 
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two sentences quoted above constitute the entirety of Tri-County’s direct case that 
Whiting is an Eligible Customer.  Tri-County does not explain or demonstrate in 
its direct testimony and exhibits anything about the “unbundled transmission 
service” it purports to provide Whiting.  Nor does Tri-County provide any details 
about its “voluntary offer of such service.”  

149. Mr. Swearingen, in his rebuttal testimony, claimed that Xcel’s witness Mr. 
Fulton:

has presented a “straw man argument” concerning the Whiting 
service provided by Tri-County intended to show that the service 
cannot meet the “Eligible Customer” requirements under the SPP 
Tariff. Tri-County is a small electric cooperative that is not regulated 
by any state and is not a “public utility” under the Federal Power Act 
(“FPA”). Therefore, Tri-County is not required to meet the particular 
standards that Mr. Fulton claims are applicable.

Ex. TCE-21 at 3:7-12.  In the subsequent paragraph, however, Mr. Swearingen 
testified that the SPP OATT applies to the service to Whiting, stating that the 
definition of “Eligible Customer” in the Tariff “sets out the relevant requirements 
for non-jurisdictional entities such as Tri-County,” and contended that “the 
voluntary unbundled transmission service Tri-County makes available to Whiting 
under Tri-County’s Rate 47 satisfies the SPP Tariff and Commission requirements 
for an electric cooperative such as Tri-County.”  Id. at 3/13-19; see also Tr. 
304:21-306:3.  Mr. Swearingen’s attempt to navigate the shoals between 
compliance with Commission tariffs and disregard for Commission rules due to 
Tri-County’s non-jurisdictional status proves unavailing and ultimately raises 
more questions than it answers.

150. The crux of the Eligible Customer issue is whether Tri-County is actually 
providing Whiting with unbundled transmission service.  Mr. Swearingen agreed 
that the SPP OATT is a FERC-jurisdictional tariff.  Tr. 303:4-7 (Mr. Swearingen).  
He also concurred that to qualify its facilities as Transmission Facilities under 
Attachment AI, Tri-County would be required to satisfy the definition of Eligible 
Customer.  Tr. 307:16-22 (Mr. Swearingen).  “Unbundled transmission service” is 
not defined in the SPP OATT.  Because that tariff is a FERC-jurisdictional 
document, and because it was created pursuant to the Commission’s mandate that 
all public utilities that own, control, or operate transmission facilities file an Open 
Access Transmission Tariff, the interpretive guidelines for the SPP OATT are to 
be found in the seminal documents setting forth that mandate, i.e., Order No. 888
and the Open Access Transmission Notice of Proposed Rulemaking (NOPR) that 
preceded it.
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The Open Access Transmission NOPR and Order No. 888

In the Open Access NOPR, the Commission stated that its intention was to 
foster open access to the transmission system to allow buyers to have the same 
ability to purchase and transmit power on the open market as transmission owners:

The focus of our proposal today is to facilitate competitive 
wholesale electric power markets.  The key to competitive bulk  
power markets is opening up transmission services.  Transmission is 
the vital link between sellers and buyers.  To achieve the benefits of 
robust, competitive bulk power markets, all wholesale buyers and 
sellers must have equal access to the transmission grid.  Otherwise, 
efficient trades cannot take place and ratepayers will bear 
unnecessary costs.  Thus, market power through control of 
transmission is the single greatest impediment to competition.  
Unquestionably, this market power is still being used today, or can 
be used, discriminatorily to block competition.

  * * * * *

In short, at this crossroad for the industry, it is critical to take the 
regulatory steps now to facilitate the transition to competitive bulk 
power markets in an orderly manner.  The most important of these 
steps are to ensure non-discriminatory access to the transmission 
grid for all wholesale buyers and sellers of electric energy in 
interstate commerce, and to address the transition costs associated 
with open transmission access.

FERC Stats. and Regs. ¶ 32,514 at 33,049.

151. The Commission elaborated by finding that “[n]on-discriminatory open 
access transmission is critical to the ability of sellers to compete on a fair basis and 
the ability of purchasers to reach the lowest priced generation options.”  Id. at 
33,078.  Further, “[t]o ensure that all participants in wholesale electricity markets 
have non-discriminatory open access to the transmission network, transmission 
owners must offer non-discriminatory open access transmission and ancillary 
services to wholesale sellers and purchasers of electric energy in interstate 
commerce.”  Id.

152. The Commission’s implementation strategy involved tariff provisions 
ensuring that buyers maintain access to bulk power markets on a basis comparable 
to that of transmission owners.  Such tariff provisions include: (1) making the 
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tariff available to any entity that can request transmission service under Section 
211 of the FPA, Id. at 33,083; (2) providing for system expansion when necessary 
to secure transmission service, Id.; and (3) making available both network 
transmission service and flexible (i.e., both firm and non-firm) point-to-point 
service, Id. at 33,084.  With respect to network service, the Commission explained 
that:

[n]etwork service provides the customer with the same flexible 
network usage needed to optimize its resources to meet its 
customers' needs that transmission owners have to optimize their 
resources to meet their customers' needs.  Network service includes 
the ability to import power from other control areas to economically 
and reliably serve the customers' load.  Non-discrimination requires 
that network service be made available in an open access tariff.

Id. Point-to-point service should be available on the same terms as for the 
transmission provider, and allow non-firm service over non-designated receipt 
points so long as the customer’s use does not exceed its firm capacity reservation.  
Id. at 33,084-85.  In addition, “[t]ariffs should offer flexible point-to-point 
transmission service for transactions that involve power flows into, out of, within 
or through the control areas.”  Id. at 33,085.  Ancillary services also must be 
offered to support the provision of transmission service.  Id. at 33,085-87.  In 
addition, the Commission proposed requiring providing real-time access for all 
transmission users to the same transmission and ancillary services information as 
is available to the transmission owner.  Id. at 33,083.

153. In Order No. 888, the Commission affirmed its mandate that utilities offer 
open access transmission service to transmission users.  The Commission 
announced that its new rule:

●    requires all public utilities that own, control or operate 
facilities used for transmitting electric energy in 
interstate commerce 

●    to file open access non-discriminatory transmission 
tariffs that contain minimum terms and conditions of 
non-discriminatory service;

●    to take transmission service (including ancillary 
services) for their own new wholesale sales and 
purchases of electric energy under the open access 
tariffs;

●    to develop and maintain a same-time information 
system that will give existing and potential 
transmission users the same access to transmission 
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information that the public utility enjoys, and further 
requires public utilities to separate transmission from 
generation marketing functions and communications . . 
. 

FERC Stats. and Regs. ¶ 31,036 at 31,635-36.

154. In this context, the Commission found that “functional unbundling of 
wholesale services is necessary to implement non-discriminatory open access 
transmission . . . .”  Id. at 31,654.  The Commission defined “functional  
unbundling” as meaning three things:

(1) a public utility must take transmission services (including ancillary 
services) for all of its new wholesale sales and purchases of energy 
under the same tariff of general applicability as do others;

(2) a public utility must state separate rates for wholesale generation, 
transmission, and ancillary services;

(3) a public utility must rely on the same electronic information network 
that its transmission customers rely on to obtain information about its 
transmission system when buying or selling power.

Id.  The Commission found that further safeguards are necessary, to wit: (1) a 
strong code of conduct, and (2) the right of transmission users to file a complaint 
and the power of the Commission to initiate an investigation should a utility 
attempt to circumvent the functional unbundling requirements.  Id. at 31,655.  The 
Commission concluded that “functional unbundling, coupled with these 
safeguards, is a reasonable and workable means of assuring that non-
discriminatory open access transmission occurs.”  Id.

155. The rule set forth in Order No. 888 explicitly refers to public utilities, 
which are under the Commission’s jurisdiction pursuant to the Federal Power Act.  
However, the Commission brought non-public utilities within the ambit of the 
order to the extent they attempt to avail themselves of open access transmission.  
The Commission found that non-public utilities which take service under an Open 
Access Transmission Tariff must provide comparable service to the public utility:

We conclude that it is appropriate to require a reciprocity provision 
in the Final Rule pro forma tariff.  This provision would be 
applicable to all customers, including non-public utility entities such 
as municipally-owned entities and RUS cooperatives, that own, 
control or operate interstate transmission facilities and that take 
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service under the open access tariff, and any affiliates of the 
customer that own, control or operate interstate transmission 
facilities.

Id. at 31,760.  The reciprocity provision would “require any user or agent of the 
user of the tariff that owns and/or controls transmission facilities to provide non-
discriminatory access to the tariff provider.”  Id., citing Open Access NOPR, 
FERC Statutes and Regulations ¶ 32,514 at 33,050.  The Commission went on to 
explain the reason for the reciprocity condition:

We are undertaking this Rule and imposing significant 
responsibilities on public utilities to ensure the Nation's transmission 
grid is open and available to customers seeking access to the 
increasingly competitive commodity market for electricity.  While 
we do not have the authority to require non-public utilities to make 
their systems generally available, we do have the ability, and the 
obligation, to ensure that open access transmission is as widely 
available as possible and that this Rule does not result in a 
competitive disadvantage to public utilities.  Non-public utilities, 
whether they are selling power from their own generation facilities 
or reselling purchased power, have the ability to foreclose their 
customers' access to alternative power sources, and to take 
advantage of new markets in the traditional service territories of 
other utilities.  While we do not take issue with the rights these non-
public utilities may have under other laws, we will not permit them 
open access to jurisdictional transmission without offering 
comparable service in return.  We believe the reciprocity 
requirement strikes an appropriate balance by limiting its application 
to circumstances in which the non-public utility seeks to take 
advantage of open access on a public utility's system.

Order No. 888 at 31,761-62.  Thus, non-public utilities, including cooperatives, 
which take advantage of the open access rules to procure non-discriminatory 
transmission service must provide access and service on a comparable basis to the 
public utilities they take service from.

156. Order No. 888 does allow non-public utilities to request waiver of the 
reciprocity requirement for good cause shown.  Id.  at 31,763.  See also Id. at 
31,853, n. 911.  The Commission established the conditions under which waiver 
would be considered:

Thus, we would not apply the open access reciprocity provision to small 
non-public utilities that are not control area operators and either do not own 
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or control transmission or have transmission that no one is likely to ask to 
use.  They would not have to provide an open access tariff, establish an 
OASIS, or separate operators of transmission from wholesale purchasers in 
order to satisfy the reciprocity condition for obtaining transmission service. 
However, they will have to apply for this waiver and demonstrate that they 
qualify for the waiver.

Id. at 31,854.  The Commission has recognized that the open access rules may 
pose special difficulties for non-public utilities and small utilities, and has 
provided the opportunity for those utilities which qualify to be granted a waiver.  
However, the first step in obtaining such a waiver is applying for one.

Application of Order No. 888 to Tri-County’s Service to Whiting

157. This background is instructive in analyzing Tri-County’s claims regarding 
whether Whiting is an Eligible Customer.  As described above, Mr. Swearingen 
has testified both that Tri-County’s Rate 47 meets the Commission’s requirements 
for unbundled transmission service and that Tri-County is not obligated to meet 
those requirements.  Mr. Swearingen testified that Whiting is an Eligible Customer 
because it takes “voluntary unbundled transmission service” under a rate that 
“satisfies the SPP Tariff and Commission requirements for an electric cooperative 
such as Tri-County.”  Ex. TCE-21 at 3:17-19.  According to Mr. Swearingen, Tri-
County’s Rate 47, under which Whiting takes service, is an unbundled rate under 
the SPP OATT and Commission orders because it provides transparency and 
flexibility.  Tr. 228:21-23 (Mr. Swearingen).  Mr. Swearingen contends that 
transparency and flexibility are afforded Rate 47 customers because “service and 
bills rendered under Rate 47 separately set out a transmission charge and a power 
charge on each bill.”  Tr. 228:13-25 (Mr. Swearingen); Ex. TCE-21 at 4:16-17.  
He also cites as proof of the rate’s transparency that it separately sets out a 
facilities charge.  Tr. 229:22-230:1, 19-24.

158. The source of Mr. Swearingen’s assertion that transparency and flexibility 
alone satisfy the unbundling requirement of Order No. 888 is unclear.  Mr. 
Swearingen claimed that he “relied generally upon” Order No. 888 and the NOPR
“for his interpretation of ‘unbundled transmission service.’”  Exs. S-6 and S-7.  
But Mr. Swearingen was unable to cite specific provisions in either of those 
documents or in the FPA to support his view of “unbundled transmission service.”  
Tr. 312:17-317:1 and 263:2-7 (Mr. Swearingen).  He also could not point to any 
provisions in the SPP OATT for his position that “Rate 47 satisfies the SPP Tariff 
. . . requirements for electric cooperatives such as Tri-County.”  Ex. TCE-21 at 
3:17-19; Tr. 261:11-262:6 (Mr. Swearingen).  In fact, according to Mr. 
Swearingen, Tri-County’s definition of unbundled transmission service was 
developed by the board of the cooperative, following advice from their rate 
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consultants, after examining rates of other utilities.  Tr. 308:18-309:16; 310:9-
311:18.  However, he could not name any specific utility whose rates were used as 
a model, nor could he name any other utility which defines unbundled 
transmission service as Tri-County does.  Id.

159. One element of the definition of “functional unbundling” in Order No. 888
is that “a public utility must state separate rates for wholesale generation, 
transmission, and ancillary services.”  FERC Statutes and Regulations, ¶ 31,036 at 
31,564.  This requirement is presented in the context of the Commission’s stated 
purpose in Order No. 888, which was to foster competition in bulk power markets 
in transmission services by commanding transmission owners to provide open 
access to their transmission systems, allowing customers to use the transmission 
owners’ facilities to transmit power and ancillary services purchased from third 
parties, just as the owners themselves do.  The Commission’s definition of 
functional unbundling also calls on the transmission owner to take transmission 
service for all wholesale sales and purchases of energy under the same tariff of 
general applicability as do others, and to rely on OASIS to obtain information 
about its transmission system when buying or selling power.  Id.  Thus, merely 
separating out rate elements in a tariff or on a bill does not constitute functional 
unbundling; customers must also have the ability to procure power on their own 
terms from third parties.

160. Whiting does not have the freedom to procure power from third parties.  
Tri-County's Rules and Regulations of Service provide that “the rates and fees 
[stated therein, including Rate 47] are based on exclusive use of the service of the 
Cooperative, and, except in cases where the Member has a contract with the 
Cooperative for auxiliary or supplementary service, no electric service from 
another source shall be used by the Member on the same installation in 
conjunction with the service of the Cooperative . . .”.  Ex. XES-9 at attachment p. 
46.  As Mr. Fulton testified, “Whiting is a full requirements customer of Tri-
County and Tri-County does not deliver energy across its system to Whiting that 
Whiting purchases from a third party.”  Ex.  XES-1 at 27:9-11.  In fact, Tri-
County does not allow Whiting or any customer to purchase energy from a source 
other than Tri-County.  Tr. 241:11-242:10 (Mr. Swearingen).  Nor is power 
transmitted across Tri-County’s system to another system.  Ex. S-8.  Mr. 
Swearingen testified that “if a consumer wishes to buy their power from another 
source and accepts through Tri-County’s transmission lines, they always have the 
option to come and talk to us about it.”  Tr. 241:16-19 (Mr. Swearingen).  But 
Whiting does not currently have this right under Rate 47.  Moreover, the 
description of the rate does not include a discussion of how a customer may 
bypass the Rate 47 charge and take service directly from SPP for the power bought 
from Tri-County.  Tr. 297:13-17 (Mr. Swearingen).  Order No. 888 does not 
define unbundled service as an offer for a customer to appeal to the transmission 
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owner for a waiver of exclusive service provisions.  Exclusive service is inimical 
to open access transmission service, no matter how willing the utility may be to 
discuss special arrangements.

161. Further, Mr. Swearingen testified that the only means available to 
customers to avoid the Rate 47 charges is to shut down their operations.  To avoid 
paying the CP (Coincident Peak) Billing Charge, Whiting must “choose not to 
consume energy during the hour of Golden Spread Electric Cooperative’s 
(“Golden Spread”) CP peak load.”  Ex. OXY-6 at 2; see also Tr. 328:21-329:3
(Mr. Swearingen); 330:15-19.  An even more confounding claim is Tri-County’s 
contention that Whiting can receive Transmission Voltage service under Rate 47 
without paying either the Energy Charge or the Fuel Charge if it “does not 
consume any energy for a particular month.”  Ex. OXY-6 at 2-3.  Mr. Swearingen 
confirmed this position and agreed that Whiting can avoid these charges by “[n]ot 
[taking] any energy at all and not [taking] any—operationally any transmission 
service operationally. . . .to shut down their facilities and not use any energy at 
all.”  Tr. 245:8-17 (Mr. Swearingen); see also Tr. 242:11-244:25.  In other words, 
to evade Tri-County’s Rate 47 charges, Whiting must discontinue taking service 
under Rate 47, however temporarily.  Under Order No. 888, unbundled 
transmission service does not mean that the customer can avoid charges from the 
transmission owner only by completely closing its operations, for a month or even 
for one hour.  The term “unbundled transmission service” under any definition 
cannot encompass the prospect of customers abandoning their businesses to avert 
payment to the transmission owner.  A customer in this position is a captive of the 
transmission owner, not one with options through open access transmission.

162. Tri-County’s claim that Whiting is an eligible customer is further 
undermined by its inability to satisfactorily answer two basic questions about its 
service to Whiting.  First, Tri-County had great difficulty in explaining exactly 
when it began providing transmission service to Whiting pursuant to a voluntary 
offer of unbundled transmission service.  In his rebuttal testimony, filed on 
November 5, 2012, Mr. Swearingen stated that Tri-County in 2006 initiated 
discussions that led to Whiting taking “the unbundled service that became Rate 47 
during the fourth quarter of 2010.”  Ex. TCE-21 at 4:7-9.  Ex. OXY-8 provides 
alternative responses to this question.  In its November 9 Supplemental Response, 
Tri-County states that “[u]nbundled service to Whiting began on December 1, 
2010.”  Ex. OXY-8 at 2.  The November 12 Supplemental Response goes into 
much more detail about the history of Whiting and the various rates under which it 
has received service from Tri-County.  It now appears that Tri-County’s position 
is that Whiting initially took unbundled transmission service from Tri-County on 
July 10, 2006.  Id. at 3.  The response goes on to describe the many different rates 
Tri-County has used to charge Whiting from 2006 to the present.  According to 
Ex. OXY-8, Whiting did in fact begin taking service under Rate 47 on December 
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1, 2010, however, Tri-County claims that nearly identical “unbundled transmission 
service” began in 2006.  The difficulty Tri-County encountered in answering the 
simple question, “when did unbundled transmission service to Whiting begin,” and 
the tardiness of its final explication (three weeks prior to the beginning of the 
hearing), suggest that it had not completely formulated its concept of unbundled 
service at the time it filed its direct or rebuttal testimony.

163. Second, Tri-County’s contention that transmission charges are unbundled 
in its bills to Whiting suffers from Tri-County’s difficulty in explaining exactly 
where on the bills the transmission charge appears.  The description of Rate 47 in 
Tri-County’s Rules and Regulations does not include a line item for a transmission 
charge.  Ex. TCE-25 at 1.  Bills to Whiting do not show a separate charge for 
transmission.  Exs. TCE-26 and TCE-27.  The “Power Cost Component (PCA-2)” 
in the description of Rate 47 states that it “[w]ill be the Wholesale Rate (including 
energy, demand, ancillary services, transmission service and any other costs) 
adjusted for the applicable losses to serve the load.”  Ex. TCE-25 at 1.  However, 
in Ex. OXY-9, Tri-County revealed that it erred in referring  to “(PCA-2)” in the 
Monthly Rate section of Rate 47.  Ex. OXY-9 at 2.  Further, Tri-County states that 
the PCA charge does not include any Tri-County transmission costs at all.  Id. at 3.  
In his rebuttal testimony, Mr. Swearingen claims that “[t]he transmission charge is 
shown on Rate 47 as the ‘Facilities Charge – NCP kW (adjusted for losses)’ and 
appears on the bill as the ‘Facilities Charge.’”  Ex. TCE-21 at 4:19-21.  Yet Mr. 
Swearingen felt “uncomfortable” stating what the facility charge recovers, and 
couldn’t explain more clearly where transmission costs appear in the rate or the 
bill. Tr. 230:2-231:25 (Mr. Swearingen).  In Ex. OXY-5, a data response from Tri-
County dated November 9, 2012, Tri-County states that the response to a previous 
data request “incorrectly indicated that the ‘Demand Charge’ is the unbundled 
transmission charge.”5  Ex. OXY-5 at 2.  The response goes on to confirm the 
claim in Mr. Swearingen’s rebuttal testimony, that the “Facilities Charge” is 
actually the unbundled transmission charge. Id.  Tri-County’s inability to provide 
a coherent explanation of where unbundled transmission costs are recovered in the 
rate and on the bill suggests that Tri-County itself did not clearly comprehend at 
the time its tariff was filed how it recovers transmission costs, and only gained 
some understanding not long before it filed its rebuttal testimony.

164. Tri-County has not demonstrated that it is providing Whiting with 
unbundled transmission service as that term is understood in the context of Order 
No. 888.  Whiting does not receive open access transmission service from Tri-

                                             
5 Ex. OXY-9 also reveals that documents provided in response to prior data 

requests are not actual bills to Whiting, as the prior response asserted, but 
documents used for Tri-County’s internal purposes.  Id.
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County.  On the contrary, the rate under which Whiting takes service requires it to 
take exclusive service from Tri-County.  Whiting is not permitted to buy power 
from a third party and have it delivered by Tri-County, nor can it take transmission 
service from SPP.  The only means at Whiting’s disposal to avoid any charge from 
Tri-County is to completely shut down its operations—with respect to evading the 
Energy Charge or the Fuel Charge, this means taking no service for an entire 
month.  Moreover, Tri-County’s inability to provide simple explanations for when 
Whiting began to take unbundled transmission service and where it recovers 
transmission costs in its rate or bills casts doubt on its understanding of these 
issues prior to filing its case.  The service provided by Tri-County to Whiting 
cannot be construed as unbundled transmission service.

165. While Tri-County claims that Rate 47 qualifies as unbundled transmission 
service under the SPP OATT and Order No. 888, and acknowledges that it must 
satisfy the definition of “Eligible Customer” in the SPP Tariff, it also claims that it 
is not required to meet the “Eligible Customer” standards because it is “a small 
electric cooperative that is not regulated by any state and is not a ‘public utility’ 
under the Federal Power Act”.  Ex. TCE-21 at 3:9-12.  Mr. Swearingen provides a 
fuller statement later in his rebuttal testimony:

On page 27 of his answering testimony, Exhibit No. XES-1, Mr. 
Fulton maintains that Whiting is not an eligible customer because 
“Whiting is a full requirements customer of Tri-County and Tri-
County does not deliver energy across its system to Whiting that
Whiting purchases from a third party” under Tri-County’s Rate 
Schedule 47. Mr. Fulton also contends that Whiting is “unable to 
take unbundled transmission service to access purchases from a third 
party power supplier.” But these are not the correct criteria for
determining whether Whiting is an eligible customer for the service 
offered by Tri-County to Whiting and other customers who might 
take service under Tri-County’s Rate 47. I am not aware of any place 
in SPP’s Tariff or in any FERC order which specifies these criteria 
as the standards — or the only standards — that must be applied for 
an entity such as Tri-County — self-regulated by its members, and 
not a “public utility” under the FPA — to determine if the service it 
is providing to Whiting meets the various “Eligible Customer” 
requirements under the SPP Tariff.

Id. at 6/9-21.

166. According to this testimony, Mr. Swearingen believes that the correct 
criteria for unbundled transmission service from Tri-County do not include 
delivery across its system to Whiting of energy that Whiting has purchased from a 
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third party gaining access to purchases from a third party power supplier.  Instead, 
Mr. Swearingen contends that the only indicia of unbundled transmission service 
that Tri-County need satisfy are that the rate be transparent and flexible.  See, e.g.,
Tr. 308:24-309:3 (Mr. Swearingen).  However, he could not point to any source 
for this understanding of unbundled transmission service.  The definition of 
unbundled transmission service used by Mr. Swearingen was developed by the 
board of Tri-County itself, with reference to the rates of other utilities.  Tr. 308:18-
309:16 (Mr. Swearingen).  But Mr. Swearingen was unable to identify any utility 
which defines unbundled transmission service in the manner Tri-County defines 
that term.  Tr. 310:9-311:12 (Mr. Swearingen).  Thus, it appears that Tri-County 
has cobbled together its own interpretation of unbundled transmission service 
which has no known antecedent and which has no reference to any type of 
authoritative documentation.  It applies this extra-Commission construct to define 
a term in a FERC-jurisdictional document in order to qualify its facilities as 
transmission under a FERC tariff.

167. Tri-County ostensibly misconstrues its status as a cooperative utility as 
reason for exemption from following Order No. 888 and/or the SPP OATT.  See
Ex. TCE-21 at 6:17-21.  Mr. Swearingen even argues that the SPP Tariff confers 
FERC jurisdiction only on SPP and certain of its members:

The SPP tariff, while it’s a FERC jurisdictional document, I would 
say that it’s a jurisdictional document as to SPP.  As to its members, 
it would be different in the sense that regulated utilities would have 
to comply with the OATT, along with the FERC jurisdictions.  Since 
we are not jurisdictional, we don’t have to meet the same 
requirements as some of the other members within SPP.

Tr. 308:1-9 (Mr. Swearingen).  Mr. Swearingen also testified that he “is not aware 
of any specific FERC requirements for utilities or cooperatives like Tri-County.”  
Tr. 262:12-263:7 (Mr. Swearingen).

168. However, as explained above, Order No. 888 imposes on non-public 
utilities, including cooperatives, which take advantage of open access transmission 
service on a public utility’s system an obligation to provide reciprocal services.  
The reciprocity provision would “require any user or agent of the user of the tariff 
that owns and/or controls transmission facilities to provide non-discriminatory 
access to the tariff provider.”  Order No. 888 at 31,760.  The Commission compels 
reciprocity because “we will not permit [non-public utilities] open access to 
jurisdictional transmission without offering comparable services in return.”  Id. at 
31,761-62.  Under Order No. 888, rates must be separately stated so that a 
customer may know how much the transmission owner charges for each service 
and can make an informed decision whether to buy the service from the 

20130422-3044 FERC PDF (Unofficial) 04/22/2013



Docket No. ER12-959-003 - 61 -

transmission owner or from another provider.  Therefore, to the extent that Tri-
County attempts to place its rates under SPP’s OATT, requiring all users in SPP 
Zone 11 to contribute to the costs of its facilities, Tri-County must offer open 
access transmission services on a comparable basis to all who use its system.  As 
noted above, the Commission allows non-public utilities to apply for a waiver of 
the reciprocity provisions.  Order No. 888 at 31,854.  However, there is no 
evidence that Tri-County has applied for such a waiver.  Thus, Tri-County must 
comply with the reciprocity provisions of Order No. 888.

169. Moreover, in the Hearing Order in this proceeding, the Commission 
specifically found that, while Tri-County is not within the Commission’s 
jurisdiction under Section 205, based on prior rulings, “it is appropriate to apply 
the just and reasonable standard of FPA section 205 to Tri-County’s proposed 
rates.”  Hearing Order at P 13.  The Commission noted that in City of Vernon, 
California, Opinion No. 479, 111 FERC ¶ 61,092, order on reh’g, Opinion No. 
479-A, 112 FERC ¶ 61,207, reh’g denied, Opinion No. 479-B, 115 FERC ¶ 
61,297 (2006), it had ruled that “because Vernon voluntarily submitted its 
transmission revenue requirement as a component of the California Independent 
System Operator’s (CAISO) jurisdictional rate, Vernon’s transmission revenue 
requirement is ‘subject to a full and complete section 205 review as part of our 
section 205 review of that jurisdictional rate.’”  Id. at P 44.  In Transmission 
Agency of N. Cal. v. FERC, 495 F.3d 663, 672 (D.C. Cir. 2007), the D.C. Circuit 
upheld the Commission’s decision that subjecting the transmission revenue 
requirements of non-jurisdictional utilities (such as Vernon) to a full section 205 
review is “the only way to ensure that CAISO’s rate is just and reasonable.”   
Thus, the Commission determined that analyzing Tri-County’s proposed rates 
under Section 205 is appropriate.  Hearing Order at P 13.

170. In this proceeding, Tri-County has tried to have it both ways.  It claimed 
that it satisfies the definition of “Eligible Customer” in the SPP OATT, in 
particular by arguing that it provides Whiting, the only potential Eligible Customer 
besides Tri-County itself, with unbundled transmission service.  On the other 
hand, it contended that it is not bound by the strictures of the SPP OATT, Order 
No. 888, or any other Commission rule or order.  Instead, Tri-County devised its 
own definition of unbundled transmission service and claimed that this non-FERC 
definition satisfies a term set out in a FERC-jurisdictional document.  Both 
arguments fail.  Under Tri-County’s exclusive service provision, Whiting may not 
buy power from a third party and have it delivered by Tri-County.  Further, the 
Commission has made clear that utilities, even cooperatives, which avail 
themselves of open access transmission must offer comparable service, and 
specifically authorized a Section 205 investigation of Tri-County’s rates in this 
proceeding.  Therefore, the service Tri-County provides to Whiting is not 
unbundled transmission service. Because Whiting does not take unbundled 

20130422-3044 FERC PDF (Unofficial) 04/22/2013



Docket No. ER12-959-003 - 62 -

transmission service, it is not an “Eligible Customer” under the SPP OATT.  The 
power line segments extending from Breaker 0905 and from Breaker 2010 serve 
only Tri-County loads and thus do not satisfy the second sub-criterion of Criterion 
1 of Attachment AI, i.e., “all radial lines and associated facilities operated at or 
above 60 kV that serve two or more eligible customers not Affiliates of each 
other.”

171. Tri-County asserts that it is subject to a version of “unbundled transmission 
service” that does not require it to deliver power to Whiting that Whiting has 
purchased from a third party.  Tri-County Initial Br. 19.  Moreover, it contends 
that “[t]he Commission has not held that the unbundling requirements applicable 
to non-jurisdictional Transmission Owners such as Tri-County are the same that 
apply to public utilities subject to the Commission’s FPA jurisdiction.”  Id.  
Commission in Order No. 888 required non-public utilities, including 
cooperatives, which take service under an open access transmission tariff to offer 
reciprocal services to other users of the transmission system.  Thus, the 
Commission, far from establishing special rules for cooperatives, mandates that 
cooperatives taking advantage of open access tariffs must do so under the terms 
applicable to any other user.

172. Tri-County states that “‘[u]nbundling’ by the commission has taken various 
forms and there is no single unbundling model mandated.”  Tri-County Initial Br. 
19.  Tri-County provides no citation for this notion.  The idea that the Commission 
has endorsed a variety of “unbundling models” eviscerates the stated purpose of 
open access, which was to prevent discrimination in bulk power markets through 
the requirement that each transmission provider must have in place tariffs with 
rates, terms, and conditions of service that apply to all users of the system.  See, 
e.g., Order No. 888 at 31,654-55.  Tri-County’s argument is unsupported and 
without merit.

173. Tri-County next contends that its “service to Whiting is unbundled 
consistent with SPP’s Tariff and Commission precedent.”  Tri-County Initial Br.
19.  However, SPP’s Tariff allows transmission customers to purchase power from 
third parties and have it delivered over SPP’s transmission system, as explained in 
Staff’s Initial Br. at 38-48.  Tri-County does not allow its customers to purchase 
power from third parties and have it delivered over Tri-County’s system.  Ex. 
TCE-24 at 46 (“Exclusive Service”).  Tri-County’s service to Whiting cannot be 
consistent with SPP’s Tariff if Tri-County insists it does not have to provide 
service on the same basis as SPP.

174. Tri-County correctly consults Order No. 888 and the SPP Tariff to 
determine the meaning of “unbundled.”  Tri-County Initial Br. 20-21.  The 
Eligible Customer standard in the current SPP OATT refers to a voluntary offer of 
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service by a Transmission Owner (rather than a Transmission Provider under the 
pro forma tariff).  Id., citing SPP Tariff, Section 1.1 E, at p. 50.  The SPP Tariff 
defines “Transmission Owner” to include non-jurisdictional entities.  Id., citing 
SPP Tariff, Section 1.1T, at p.66.  Thus, Tri-County states, “an eligible customer 
under the SPP Tariff may take service from a non-jurisdictional entity such as Tri-
County.”  Id. at 21.  Staff agrees with this analysis to a point, but notes that, 
pursuant to the reciprocity requirements mandated by Order No. 888, the service 
taken by an Eligible Customer from a non-jurisdictional entity availing itself of 
SPP’s OATT must conform to service provided under the SPP Tariff.

Tri-County’s “What is ‘unbundling’ arguments

175. Tri-County notes that unbundling in the natural gas industry preceded 
unbundling in the electric industry.  Tri-County Initial Br. 22.  Tri-County then 
discusses Order No. 636 in relation to unbundling.  Id. at 22-23.  But Tri-County 
equivocates regarding the definition of unbundling in that Order.  It begins by 
stating that the Commission in Order No. 636 construed “unbundling” as the 
“separat[ion of] . . . sales and transportation services.”  Id. at 23.  But Tri-County 
goes on to emphasize the Commission’s requirements for unbundling prices as 
opposed to service.  Id.  Tri-County’s goal is to make it appear that the 
Commission was mainly concerned with separately-stated rates so that it can more 
plausibly contend that under Rate 47, Whiting is taking unbundled service because 
transmission and energy charges are stated separately on the bill.  (As detailed 
below in the discussion of Tri-County’s service to Whiting, Tri-County’s bills to 
Whiting do not readily reveal where the transmission and energy charges are set 
forth, which is one reason that this claim is dubious at best.)  However, in Order 
No. 636, as in Order No. 888, one of the Commission’s aims was to enhance 
competition in commodity markets by removing obstacles to unfettered 
procurement and non-discriminatory delivery of the commodity at issue.

176. In Order No. 636, the Commission quite explicitly defined unbundling as 
breaking bundled service into distinct pieces that could be purchased from 
multiple suppliers:

In brief, this rule requires pipelines to unbundle (i.e., 
separate) their sales services from their transportation 
services at an upstream point near the production area 
and to provide all transportation services on a basis 
that is equal in quality for all gas supplies whether 
purchased from the pipeline or from any other gas 
supplier.

Order No. 636 at 30,393-94.  See also id. at 30,438 (“The Commission has 
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concluded above that pipelines that continue to sell gas must offer firm sales 
services that are unbundled from their transportation services. Hence, pipelines 
will be offering sales services separated from distinct transportation services. 
These pipeline sales services will be competing directly with unregulated sales by 
other sellers.”)6

The Commission considered the requirement to state prices for each piece 
of the process of procuring gas to be crucial to the success of open access 
transportation, but that directive was in service of the larger goal of promoting 
open, competitive markets available to all buyers and sellers:

The Commission believes that to accomplish those 
objectives it is vital to give all gas purchasers (LDCs 
and end users, such as industrials and gas-fired electric 
generators) the ability to make market-driven choices 
about the price of gas as a commodity and about the 
cost of delivering the gas.  Simply put, efficiency in 
the now national gas market can be realized only when 
the purchasers of a commodity know, in a timely 
manner, the prices of the distinct elements associated 
with the full range of services needed to purchase and 
then deliver gas from the wellhead to the burnertip.  
Only then will gas purchasers be able to purchase, 
based upon their needs, the exact services they want 
with full recognition of the prices that they would have 
to pay.  And only then will the Commission be assured 
that all gas is transported to the market place on fair 
terms.

Id. at 30,393.  Unbundling of services also makes it easier for the Commission to 
monitor the markets for efficiency and price competitiveness:

                                             
6 References to unbundling services as opposed to rates are sprinkled 

throughout Order No. 636, e.g.:  “The Commission is making ten changes in Part 
284.  First, the Commission is revising sections 284.8(a)(1) and 284.9(a)(1) to 
require firm and interruptible transportation services to be provided unbundled 
from firm and interruptible sales. . . . Second, the Commission is adding sections 
284.8(b)(2) and 284.9(b)(2), which require a pipeline that offers firm and 
interruptible transmission services under Part 284 to provide those services on a 
basis that is equal in quality for all gas supplies whether purchased from the 
pipeline or another seller.”  Id. at 30,412.
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[B]y separating the various pipeline services needed by 
gas consumers, the Commission can assure the fair 
pricing of all services.  The gas purchasers will be 
better off because of the ability to make informed 
choices about their gas purchasing decisions.  
Moreover, the rule will not change inherent advantages 
held by any gas merchant, whether it be a producer, 
marketer, or pipeline, on account of size, experience, 
or motivation.  The Commission envisions a future gas 
market where buyers and sellers can meet to fashion 
deals according to their needs, with no decline in, and 
indeed with enhancement of, the quality and reliability 
of service for gas consumers.

Id. at 30,412.

177. The Commission also made clear that it views non-discrimination and 
equivalence between transportation of a pipeline’s own gas and gas procured by a 
customer from a third party as critical aspects of open-access transportation:

The Commission is amending part 284 to require an open-access pipeline 
that offers firm and interruptible transportation services to provide those 
transportation services on a basis that is equal in quality for all gas supplies, 
whether purchased from the pipeline or elsewhere.  This requirement, 
embodied in new §§ 284.8(b) and284.9(b)(2), will ensure that a pipeline, 
through a tariff provision or otherwise, does not give its own sales or the 
sales of an affiliate a preference over sales by other gas sellers in matters 
relating to Part 284 transportation.  This equality principle will ensure that a 
pipeline cannot impose unreasonable restrictions on a shipper’s ability to be 
served by other gas sellers.  Any such restrictions would render 
transportation of gas sold by the pipeline or an affiliate superior in quality 
to transportation of gas of other merchants.  Such a quality preference 
would result in undue discrimination under NGA sections 4 and 5 and is 
prohibited by the equality principle.  As discussed above, after unbundling 
the focus must shift to ensure that the pipeline transports all gas supplies on 
an equal basis, not simply that the pipeline provides transportation of 
comparable quality for gas sold by other sellers with which it competes.

Id. at 30,414.  The Commission also required, among other things, that pipelines 
provide real-time information through electronic bulletin boards that provide 
information necessary for buyers and sellers to arrange gas sales and capacity 
reallocations, and mandated that they permit flexible receipt and delivery points.  
Id. at 30,412-13; 30,415.
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178. Tri-County argues that the main focus of Order No. 636 was the 
specification of cost information for discrete services.  Tri-County has taken the 
wrong lesson from Order No. 636.  Unbundling of services was the key, and the 
separate statement of charges for each service allows purchasers to compare prices 
and procure the services they need from one or more providers at the most 
economical price.  Without non-discriminatory access to transportation capacity, 
customers would be unable to take advantage of competitive natural gas markets, 
and the Commission’s initiative to allow customers to tap those markets would 
fail.

179. Tri-County notes that the Commission observed in Order No. 888 that some 
entities began unbundling transmission service before issuance of the Order.  Tri-
County Initial Br. 23-24.  Tri-County goes on to conclude:  “Hence, there is no 
support for the proposition that the ‘unbundled transmission service’ by Tri-
County under SPP’s Tariff necessarily imports the requirement to offer service 
under a tariff similar to the Order No. 888 pro forma tariff.”  Id. at 24.  Tri-County 
seems to be saying that because some companies began unbundling services prior 
to the issuance of Order No. 888, the Commission could not require Tri-County’s 
purportedly unbundled service to Whiting to conform to the SPP Tariff. This 
position makes no sense.  As Staff has discussed above and in its Initial Brief, 
Order No. 888 defined unbundled service and formalized how it should be 
provided going forward.  The Commission’s goal was to require uniform standards 
for non-discriminatory transmission service so that no market participant could 
gain an undue advantage.  Tri-County’s argument appears to be that the 
unbundling activity prior to Order No. 888 defined and limited the reach of 
unbundling before the Commission weighed in on the matter.  But of course, 
Order No. 888 provides the rules governing open access transmission service, 
including the principles of unbundled transmission service.  It is these principles, 
not the practices in place prior to the Order, that control conduct today.

180. Tri-County next restates its proposition that unbundling means only 
separation of prices:  “In Order No. 888, the Commission examined unbundling 
with respect to the degree of separation between transportation and commodity 
pricing that would be required as a matter of regulatory policy.”  Tri-County Initial 
Br. 24.  On the contrary, the Commission actually held that “functional 
unbundling of wholesale services is necessary to implement non-discriminatory 
open access transmission . . . .”  Order No. 888 at 31,654.  The Commission does 
require separately-stated rates for wholesale generation, transmission, and 
ancillary services, but it also defines functional unbundling as including the 
obligation for the utility to take service under its own tariff of general applicability 
and to “rely on the same electronic information network that its transmission 
customers rely on to obtain information about its transmission system when 
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buying or selling power.”  Id.  

181. Tri-County goes on to claim once again that unbundling applies only to 
public utilities, and that Order No. 888 “identified only a few standards 
applicable” to electric cooperatives which voluntarily unbundle their services.  
Tri-County Initial Br. 25.  But as Staff has repeatedly demonstrated, the 
reciprocity provisions of Order No. 888 require non-jurisdictional utilities which 
avail themselves of open-access transmission from public utilities to provide 
comparable service.  Order No. 888 at 31,760-62.

182. Some entities commenting on the Notice of Proposed Rulemaking (NOPR) 
which resulted in Order No. 888 wondered why the Commission in that document 
did not propose regulating the transmission portion of bundled, as opposed to 
unbundled, retail transactions.  In Order No. 888, the Commission explained that it 
considers transmission sold as part of a transaction bundled with energy to be part 
of a retail sale.  Order No. 888 at 31,781.  But when transmission is sold separately 
from energy, the transmission piece is under the Commission’s exclusive 
jurisdiction:

Under the FPA, the Commission’s jurisdiction over 
sales of electric energy extends only to wholesale 
sales.  However, when a retail transaction is broken 
into two products that are sold separately (perhaps by 
two different suppliers: an electric energy supplier and 
a transmission supplier), we believe the jurisdictional 
lines change.  In this situation, the state clearly retains 
jurisdiction over the sale of the power.  However, the 
unbundled transmission service involves only the 
provision of “transmission in interstate commerce” 
which, under the FPA, is exclusively within the 
jurisdiction of the Commission.  Therefore, when a 
bundled retail sale is unbundled and becomes separate 
transmission and power sales transactions, the 
resulting transmission transaction falls within the 
Federal sphere of regulation.

Id. (emphasis in original).

183. Tri-County misreads this passage.  It acknowledges that “[t]o be unbundled 
in the retail context, therefore, the Commission at the very least expects a 
separation of the commodity and transmission components of the transaction.”  
Tri-County Initial Br. 25 (emphasis in original).  Staff agrees; separation of energy 
and transmission services is one of the cornerstones of open, non-discriminatory 
transmission access under Order No. 888.  But then, keying off of the phrase 
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“perhaps by two different suppliers” in the quotation above, Tri-County argues 
that the Commission did not require that customers buy energy and transmission 
from different suppliers “for voluntarily unbundled retail service provided by a 
non-jurisdictional entity; at most, the opportunity to take the separate products 
from two different suppliers is precatory.”  Id.

184. Order No. 888 does not prohibit purchase of both transmission and energy 
services from the same source.  If a customer finds that one supplier can provide 
each service at the most economical price, that customer is free to enter into such a 
transaction.  However, Tri-County makes an unfounded leap in claiming that the 
passage quoted above means that the Commission merely pleaded with utilities to 
provide the opportunity for taking separate services from different suppliers.  First, 
in this part of Order No. 888, the Commission is discussing its jurisdiction over 
retail transmission, not whether customers should be able to buy energy and 
transmission from different entities.  But the phrase “perhaps by two different 
suppliers” does not mean that the Commission considered breaking apart energy 
and transmission services optional for providers; it simply means that customers
may choose to take the two services from different suppliers or from the same 
supplier.  Order No. 888 requires that customers have the ability to make that 
choice for themselves, not at the whim of the transmission provider.  In the context 
of Tri-County’s rate structure, a listing on a rate sheet or on a bill of the various 
components of a rate does not guarantee that the customer will be allowed to take 
advantage of lower-cost energy offered by other providers.  Such a guarantee is 
what is required by Order No. 888 for all entities, including cooperatives, that take 
advantage of open access transmission.

185. Tri-County engages in sleight-of-hand in attempting to convey the idea that 
the Supreme Court in New York v. FERC, 535 US 1 (2002), agrees that 
unbundling only means separation of energy and transmission costs, as opposed to 
services.  Tri-County Initial Br. 25-26.  As Tri-County edits the opinion, the Court 
“defined ‘unbundling’ as ‘separat[ion of] the cost of transmission from the cost of 
electrical energy when billing.”  Id., quoting New York v. FERC at 4 (emphases 
added by Tri-County).  Tri-County’s conclusion is that “the Supreme Court’s 
formulation of unbundling recognizes that even if a customer purchases both 
energy and transmission from the same supplier, the service is ‘unbundled’ if the 
charges for the two products are separated.”  Tri-County Initial Br. 26 (emphasis 
in original).

186. First, it is important to look at the actual language of the Supreme Court’s 
opinion.  In the introductory paragraph, the Court set forth the questions it was 
considering in the case before it.  With regard to the first question, the Court 
asked:
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[I]f a public utility “unbundles”-i.e., separates-the cost 
of transmission from the cost of electrical energy when 
billing its retail customers, may FERC require the 
utility to transmit competitors’ electricity over its lines 
on the same terms that the utility applies to its own 
energy transmissions?

New York v. FERC, 535 US 1 at 4.  As the court phrased the question, “unbundles” 
is a synonym for the word “separates,” not for the phrase “separates the cost of 
transmission from the cost of electrical energy.”  Thus, the Court treated 
“unbundles” and “separates” as interchangeable modifiers of “the cost of 
transmission from the cost of electrical energy.”  Tri-County’s reworking of the 
sentence obscures this construction.

187. Second, what Tri-County refers to as “the Supreme Court’s formulation of 
unbundling” is no more than the Court’s summarization of the issue in the case.  
Nowhere in the opinion does the Court come close to declaring that “the service is 
‘unbundled’ if the charges for the two products are separated.”  The Court was 
concerned with whether the Commission’s assertion of jurisdiction over the 
transmission component of unbundled retail transactions, and its decision not to 
regulate the transmission portion of bundled retail transactions, were reasonable 
exercises of the Commission’s authority under the Federal Power Act.  The Court 
made no decisions, nor any “formulations,” regarding the definition of 
“unbundling.”

188. At one point, the opinion refers to a view of unbundling contrary to that 
urged by Tri-County.  In discussing the fact that unbundling was a recent 
development, the Court states:  “As FERC explained, at the time that the FPA was 
enacted, transmissions were bundled with the energy itself, and electricity was 
delivered to both wholesale and retail customers as a complete, bundled package.”  
535 US 1 at 21.  Thus, the Supreme Court understood that unbundling refers to 
separation of services, not simply separation of charges.  Tri-County, on the other 
hand, can find no support in New York v. FERC for its position that unbundled 
service means separating the prices for energy and transmission on a bill for a
customer which has no ability to procure energy service from an alternative 
provider.

189. Tri-County’s assertion that it voluntarily unbundled service to Whiting 
attempts to portray an uncomplicated process with clear historical lines of 
demarcation between bundled and unbundled service.  Tri-County Initial Br. 26-
27.  In fact, as Staff showed in its Initial Brief, that process was anything but clear 
and uncomplicated.  Staff Initial Br. 40-41.  Tri-County gave several different 
answers over the course of the proceeding to the question of when Tri-County 
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began providing unbundled transmission service to Whiting.  In his rebuttal 
testimony filed on November 5, 2012, Mr. Swearingen stated that Tri-County in 
2006 initiated discussions that led to Whiting taking “the unbundled service that 
became Rate 47 during the fourth quarter of 2010.”  Ex. TCE-21 at 4:7-9.  This 
squares with Tri-County’s presentation of the issue in its Initial Brief.  Id.  But in 
Ex. OXY-8, which is a response by Tri-County to a data request from the Joint 
Customers in this proceeding, Tri-County provides several different answers to the 
question of when unbundled service to Whiting began.  In the portion of the 
response labeled “November 9 Supplemental Response,” Tri-County states 
unequivocally that “[u]nbundled service to Whiting under Rate 47 began on 
December 1, 2010.”  Ex. OXY-8 at 2.  However, in the subsequent paragraphs 
under the heading “November 12 Second Supplemental Response,” Tri-County 
elaborates on the history of service to Whiting and concludes that, while service 
under Rate 47 did indeed begin on December 1, 2010, Whiting has been taking 
similar “unbundled” service since July 10, 2006.  Id. at 3-4.  Yet Tri-County still 
struggles to fashion a coherent narrative out of this history.  Its inability to present 
a consistent story about the origins of its purported “unbundled transmission 
service” to Whiting makes it difficult to lend credence to its assertion that it 
intended in 2006 to offer unbundled service to Whiting.

190. Tri-County rests its claim that it provides unbundled service to Whiting on 
the assertion that the bills to Whiting “separately set out a transmission charge and 
a power charge . . . .”  Tri-County Initial Br. 27.  It contends that “[t]he 
transmission charge is shown on Rate 47 as the ‘Facilities Charge – NCP kW 
(adjusted for losses)’ and appears on the bill as the ‘Facilities Charge.’”  Id.  It also 
claims that “[t]he power charge is adjusted and billed monthly under Rate 47 and 
appears on the bill as three discrete ‘Power Cost’ charges (viz. the ‘CP Billing 
Charge,’ ‘Energy Charge,’ and ‘Fuel Charge.’)”  Id.  Both arguments are dubious 
at best.

191. Tri-County has provided several contradictory explanations as to where 
transmission charges are included in Rate 47.  Staff Initial Br. 41-43.  The 
description of Rate 47 in Tri-County’s Rules and Regulations does not include a 
line item for a transmission charge, although there is a reference to “transmission 
voltage” on the Rate 47 page.  Ex. TCE-25 at 1.  Bills to Whiting do not include 
an explicit reference to a transmission charge.  Exs. TCE-26 and TCE-27.  The 
“Power Cost Component (PCA-2)” in the description of Rate 47 states that it 
“[w]ill be the Wholesale Rate (including energy, demand, ancillary services, 
transmission service and any other costs) adjusted for the applicable losses to 
serve the load.”  Ex. TCE-25 at 1.  However, in Ex. OXY-9, Tri-County revealed 
that the reference to “PCA-2” in the section of the Monthly Rate referencing the 
Power Cost Component is erroneous.  Ex. OXY-9 at 2.  It further states that “[t]he 
PCA-2 charge is a separate component of the Power Cost Component.  The PCA-2 
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charge is applied just for recovery of the fuel component of the Power Cost billed 
from the power supplier. . . . The PCA-2 charge corresponds to the ‘Fuel Charge’ 
on the Invoices to Whiting.”  Id. at 3.  The PCA-2 charge is not defined anywhere 
in Tri-County’s Rules and Regulations.  See Ex. TCE-24.  Nor is there any 
indication anywhere that the Fuel Charge is equivalent to the PCA-2 charge.  In 
fact, although Tri-County states that “[t]he CP Demand Charge, the Energy 
Charge, and the PCA-2 charge (fuel cost only) together comprise the total Power 
Cost Component of the Industrial Power Service – Rate 47” (id. at 3), the three 
elements of the Power Cost Component are not defined in the Rules and 
Regulations, nor is there an explanation that these three elements comprise the 
Power Cost Component.

192. Moreover, despite the assertion in its brief that transmission is recovered 
through the Facilities Charge, Tri-County Initial Br. 27, in Ex. OXY-9, Tri-County 
contends that “[t]he Power Cost Component includes the items as listed:  ‘Will be 
the Wholesale Rate (including energy, demand, ancillary services, transmission 
service and any other costs) adjusted for the applicable losses to serve the load.’”  
Ex. OXY-9 at 2 (emphasis added).  Thus, Tri-County has presented evidence in 
this proceeding claiming that transmission costs are recovered through the 
Facilities Charge, and has responded to discovery asserting that transmission costs 
are recovered in the Power Cost Component.  No customer looking at Tri-
County’s Rules and Regulations, or at the evidence in this proceeding, could know 
where to look for a transmission charge, especially given that Tri-County itself 
seems to be confused.

193. Moreover, the “Facilities Charge” apparently recovers more than simply the 
cost of Tri-County’s Transmission Facilities.  As much as 40 percent of the 
Facilities Charge, and perhaps more, is attributable to “a risk component that 
captures the risk to serve the customer and the competitiveness of the industrial 
rate.”  Tr. 356:1-9; see also Tr. 354:13-357:15; Ex. OXY-7 at 2-3.  Therefore, the 
Facilities Charge does not represent an unbundled transmission rate at all.  It 
would be impossible for a customer to compare Tri-County’s Rate 47 transmission 
charge with a transmission charge offered by another supplier because the costs 
recovered under Tri-County’s Facilities Charge are unknown and undefined.  Tri-
County’s claim that it sets out separate transmission and energy charges is not 
supported by the record.

194. Tri-County asserts that it “does not exert market power in its provision of 
power to Whiting” because it does not mark up power charges.  Tri-County Initial
Br. 27.  But Tri-County does exert market power due to its Exclusive Service 
provisions.  These provisions state that “the rates and fees are based on exclusive 
use of the service of the Cooperative . . . .”  Ex. TCE-25 at 46.  Thus, Tri-County 
exerts market power to the extent Whiting is precluded from purchasing cheaper 
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energy elsewhere and delivering it over Tri-County’s facilities.  Tri-County has 
monopoly use over its system—customers cannot buy power from another source 
and electricity suppliers cannot sell to customers on Tri-County’s system.  Tri-
County controls every aspect of service to Whiting.  It is difficult to conceive of a 
more stark example of the exercise of market power.

195. Surprisingly, Tri-County claims that its “customers can also seek to 
purchase their power needs directly from a supplier rather than from Tri-County,” 
and that “[t]hird party purchases are not prohibited by Tri-County.”  Tri-County 
Initial Br. 28.  Again, Tri-County’s “Exclusive Service” provisions render this 
assertion ridiculous.  In addition to requiring “exclusive use of the service of the 
Cooperative,” Tri-County commands that “no electric service from another source 
shall be used by the Member on the same installation in conjunction with the 
service of the Cooperative . . . .”  Ex. TCE-24 at 46.  The Tri-County Rules and 
Regulations provide for no exceptions to this restriction.  Thus, third-party 
purchases are prohibited by Tri-County.

196. Tri-County’s support for its claim to the contrary rests on the hearing 
testimony of Mr. Swearingen that “if a customer wishes to buy their power from 
another source and accepts [sic] through Tri-County’s transmission lines, they 
always have the option to come and talk to us about it.”  Tr. 241:16-19 (Mr. 
Swearingen).  However, Tri-County would have to consent to allow third-party 
provision of energy service.  Tr. 245:21-246:2.  Moreover, Tri-County would be 
required to ask Golden Spread, Tri-County’s full-requirements supplier, if it would 
agree to allow the customer to buy its energy from a third party.  Tr. 246:8-18.  
The interests of Tri-County and Golden Spread would be to retain contracted-for 
revenue, rather than to allow a customer to buy energy from another source.

197. Further, if a transmission user must be granted leave to buy power from a 
supplier different from the transmission provider, that customer does not have 
open, non-discriminatory access to the transmission system as required by Order 
No. 888.  If Whiting must ask permission to obtain power elsewhere, that means 
that either Tri-County or Golden Spread can deny permission; thus those two 
entities have control over Whiting’s use of Tri-County’s system.  Tri-County does 
not provide open access to its transmission system, and its service is not 
unbundled.

198. Tri-County argues that “[t]hrough the transparency and flexibility afforded 
by the separation of transmission and power charges on Tri-County’s bills, Tri-
County’s Rate 47 customers are able to make more efficient power purchases 
based on their needs.”  Tri-County Initial Br. 28.  As Staff demonstrated above, 
Rate 47 is anything but transparent.  Tri-County has not adequately explained 
where transmission is included in the Rate 47 charges.  There are no definitions in 
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Tri-County’s Rules and Regulations for the three “Power Cost” elements that 
appear on the bills to Whiting.  Ex. TCE-26.  The charges set out in the Rate 47 
description do not match the categories listed on the bills. Ex. TCE-24 at 37; Exs. 
TCE-26 and TCE-27.  The reference to “PCA-2” in the “Monthly Rate” section of 
Rate 47 is erroneous.  Ex. OXY-9 at 2.  The “PCA-2” charge is apparently part of 
the Power Cost Component, although there is no support for this claim in the Rate 
47 description or anywhere in the Rules and Regulations.  Id. at 2-3.  No customer 
could figure out which elements of service are recovered in which charges—even 
Tri-County seems flummoxed about the structure of its rates.  

199. Tri-County’s claim that Rate 47 provides customers with flexibility is also 
without merit.  The lack of transparency noted above inhibits customers’ ability to 
target elements of the rate for changes to reduce costs.  Moreover, Tri-County’s 
notion that “Rate 47 customers are able to make more efficient power purchases 
based on their needs” involves customers shutting down their operations for an 
hour or even an entire month.  Tri-County Initial Br. at 28.  It is difficult to 
understand how ceasing to do business for a protracted period of time translates 
into “more efficient power purchases based on their needs.”  Presumably a 
business needs to continue operations to be successful; the annals of business lore 
are not filled with stories of companies that prospered by quitting for a month 
every now and then.  It also defies logic that a customer’s power purchase needs 
would be defined by not taking any service at all.  Rate 47 is not unbundled 
service, and all of Tri-County’s efforts to prove the contrary are without merit.

200. Tri-County claims that it provides unbundled transmission service to 
Whiting consistent with the SPP Tariff, then argues that it does not have to follow 
the same rules as all other open access transmission providers.  It relies on 
obfuscation and misquotation in its attempt to show that the Commission and the 
Supreme Court agree with it that unbundling means simply separating out the 
transmission charge and the energy charge.  Order Nos. 636 and 888 make clear 
that unbundling in the open access era requires separation of services, with the 
result that each service carries a discrete rate which potential customers can 
compare with those offered by other providers.  Rate 47 does not set out a 
transparent rate structure; it is so difficult to discern where the cost of any 
particular element of a service is recovered.  In addition, Tri-County has a 
monopoly over use of its facilities, and customers are bound by the “Exclusive 
Service” provisions to take all of their service from Tri-County.
  
201. The Presiding Judge finds that Tri-County’s service to Whiting is not 
unbundled, and Whiting therefore is not an “Eligible Customer” under the SPP 
Tariff.  Therefore, Tri-County cannot satisfy the definition of Transmission 
Facilities in Attachment AI regarding “all radial lines and associated facilities 
operated at or above 60 kV that serve two or more eligible customers not Affiliates 
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of each other.”

b. If Whiting is an “Eligible Customer” under the SPP 
Tariff (SPP Tariff, Definitions “E”), whether the 
entire power line extending from Breaker 0905 and 
the entire power line extending from Breaker 2010 
should be classified as Transmission Facilities 
under I.A.5 above.

202. The Presiding Judge’s finding that Whiting is not an Eligible Customer 
summarily disposes of Issue I.A.5.b of the JS.

B. Whether Tri-County’s equipment used to control and protect 
those 115 kV and 69 kV power lines that have been found to be 
Transmission Facilites under Attachment AI are “[c]ontrol 
equipment and facilities necessary to control and protect 
facilities qualifying as Transmission Facilities” (Attachment AI, 
Section II.3).

203. Criterion 3 under Attachment AI provides that Transmission Facilities 
include “[c]ontrol equipment and facilities necessary to control and protect 
facilities qualifying as Transmission Facilities.”  Ex. S-2 at 3.  According to this 
criterion, only equipment and facilities associated with Transmission Facilities can 
themselves qualify as Transmission Facilities.  Because none of the Tri-County 
115 kV and 69 kV power lines at issue can be found to qualify as Transmission 
Facilities under Attachment AI, none of the control equipment and facilities 
associated with those power lines qualifies as Transmission Facilities.

204. Staff demonstrated in its Initial Brief that none of the “control equipment 
and facilities” at issue can be classified as Transmission Facilities because none of 
the facilities they purportedly control and protect is a Transmission Facility.  Staff 
Initial Br. 49.  Tri-County does not contradict this reasoning, but argues that 
“[n]either XES nor Staff seriously questions that the facilities Tri-County 
identified in its testimony and shown on Exhibit No. TCE-3 are needed to ‘control 
and protect’ the 115 kV and 69 kV power lines Tri-County contends are 
‘Transmission Facilities’ under Attachment AI.”  Tri-County Initial Br. 31.  To 
state the obvious, Tri-County’s simple statement that the power lines are 
Transmission Facilities does not prove that they are Transmission Facilities.  

205. The Presiding Judge finds that the power lines at issue do not satisfy any 
definition of Transmission Facility under Attachment AI.  Therefore, even if Tri-
County is correct that the “control facilities” are needed to “control and protect” 
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the 115 kV and 69 kV lines, the control facilities likewise are not Transmission 
Facilities under Attachment AI.

C. Whether the high-voltage-side equipment in Tri-County’s 
substations (excluding Bourk 115/69 kV Transmission 
Interchange and Cole 115/69 kV Transmission Interchange), 
satisfy the following under Attachment AI, Section II.4: “For 
substations connected to power lines qualifying as Transmission 
facilities, where power is transformed from a voltage higher 
than 60 kV to a voltage lower than 60 kV, facilities on the high 
voltage side of the transformer will be included with the 
exception of transformer isolation equipment.”

206. According to Criterion 4 of Attachment AI, only facilities on the high-
voltage side of a transformer in a substation connected to power lines that qualify 
as Transmission Facilities under Attachment AI would themselves qualify as 
Transmission Facilities.  Because none of Tri-County’s power lines at issue 
qualify as Transmission Facilities under Attachment AI, the transformers in 
substations connected to those lines also do not qualify as Transmission Facilities.

207. Tri-County’s only argument to support including as Transmission Facilities 
equipment on the high side of the transformer is that “Tri-County’s power lines 
are qualifying ‘Transmission Facilities.’”  The Presiding Judge finds that none of 
Tri-County’s transmission lines qualifies as a Transmission Facility.  Therefore, 
the high-voltage-side facilities in Tri-County’s substations also do not meet the 
requirements necessary to be classified as Transmission Facilities under 
Attachment AI.

208. Based upon due consideration of the evidence presented, the Presiding 
Judge finds that Tri-County has failed to carry its burden to prove Tri-County’s 
facilities at issue, specified in Exhibit Nos. TCE-2 and TCE-3 are “Transmission 
Facilities” under Attachment AI, Section II.1 – II.6 of the SPP tariff eligible to be 
rolled into the SPP’s Zone 11 ATRR. 

II. (A)WHETHER THE COMMISSION’S SEVEN FACTOR TEST MAY 
BE USED TO DEMONSTRATE THAT TRI-COUNTY’S FACILITIES ARE 
TRANSMISSION FACILITIES ELIGIBLE TO BE ROLLED INTO THE 
SPP’S ZONE 11 ATRR AND (B) WHETHER TRI-COUNTY HAS THE 
BURDEN OF PROOF ON THIS ISSUE.

209. The key points of contention raised by the participants as to whether the 
Commission’s seven factor test may be used to demonstrate that Tri-County’s 

20130422-3044 FERC PDF (Unofficial) 04/22/2013



Docket No. ER12-959-003 - 76 -

facilities are Transmission Facilities eligible to be rolled into SPP’s Zone 11 
ATRR are: (1) whether Tri-County bears the burden to proof on this issue; (2) 
whether the AI Orders permit application of the seven factor test to classify a Tri-
County facility operating at or above 60kV as a Transmission Facility; (3) whether 
the seven factor test is a means for determining jurisdiction of facilities at the 
exclusion of determining classification of facilities; (4) whether the seven factor 
test may be applied to facilities used to provide bundled service; and (5) whether 
comparability precludes application of the seven factor test to determine if Tri-
County’s facilities are entitled to rate recovery in the SPP’s Zone 11 ATRR .

210. The Presiding Judge finds that Tri-County does bear the burden of proof as 
to Issue II.  Section 205 of the Federal Power Act requires that the proponent of 
new rates bear the burden of proving that such rates meet the just and reasonable 
standard.  16 U.S.C. §824(d); ISO New England, 136 FERC ¶ 61,221 at P 20.  In 
order to prove that its proposed rates are just and reasonable, Tri-County must 
prove that it has properly classified its facilities operating at or above 60 kV as 
Transmission Facilities eligible for rolled-in rate treatment.  Southwest Power 
Pool, Inc., 138 FERC ¶ 61,231 (2012) (Hearing Order).  Tri-County, in this 
proceeding, proposes to use the seven factor test to prove that its facilities have 
been properly classified for the purpose of rate treatment.  It is axiomatic that Tri-
County must necessarily prove that the seven factor test is a proper method of 
classifying its facilities for rate treatment prior to actually applying the test.

211. Tri-County’s distinction between burden of proof and burden of persuasion 
is largely semantic as it applies to this proceeding.  In order for Tri-County to 
satisfy its burden of proof as to the justness and reasonableness of its proposed 
rates, Tri-County must persuade the Presiding Judge and ultimately the 
Commission that it has applied a proper methodology for classifying its facilities.  
Id.  The Presiding Judge has already found that Tri-County’s facilities do not 
classify as Transmission Facilities under Attachment AI of the SPP OATT.  The 
only remaining facilities classification methodology raised by Tri-County in this 
proceeding is the seven factor test.  Therefore, if Tri-County fails to satisfy the 
burden of persuasion as to the applicability of the seven factor test for rate 
treatment, then Tri-County must necessarily fail to satisfy the burden of proof as to 
the justness and reasonableness of its proposed rates.         

212. The Presiding Judge finds that the Attachment AI Orders do permit use of 
the seven factor test to classify Tri-County’s facilities at or above 60 kV as 
Transmission Facilities eligible to be rolled into SPP’s Zone 11 ATRR.  This 
finding proceeds inevitably from a recount of the proceedings leading up to the 
issuance of the AI Clarification Order in Docket No. ER05-1285-000.  

213.  On August 2, 2005 SPP filed to modify the Definitions section of its Tariff 
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and to add a new Attachment AI to modify the definition of Transmission 
Facilities.  70 Fed. Reg. 48,177 (2005).  That filing triggered a motion to intervene 
and protest from each of, inter alios, Xcel Energy Services Inc., Golden Spread, 
and Empire District Electric Company (the motions are hereinafter referred to 
collectively as the AI Protests).7  All of the AI Protests stated objections to SPP’s 
rate filing on grounds that it limited the applicability of the seven factor test for 
facilities classification purposes to facilities operated below 60 kV.  Xcel Energy 
Services Inc., Motion to Intervene Out of Time and Protest, Docket No. ER05-
1285-000, at 8 (filed Aug. 29, 2005) (“The Proposed Definition of Transmission 
Facilities Should Include The Application of the Seven-Factor Test to Facilities At 
All Voltage Levels, Not Just Those Operating Below 60 kV.”); Golden Spread 
Electric Cooperative, Inc., Motion to Intervene and Protest, Docket No. ER05-
1285-000, at 5 (filed Aug. 23, 2005) (“SPP provides no explanation for its 
proposal to rely on the seven factor test for facilities of low voltage, but not for 
those operated at 60 kV or above.  Again, SPP has thus failed to meet its burden of 
demonstrating that its proposal is just and reasonable.”); Empire District Electric 
Company, Motion to Intervene and Protest, Docket No. ER05-1285-000, at 10 
(filed August 23, 2005) (“the Commission should order SPP to amend section II, 
paragraph 6 to read: All facilities operated above or below 60 kV that have been 
determined to be transmission pursuant to the seven (7) factor test . . . . ”).  The 
discussion of the seven factor test in the AI Protests clearly focuses on its 
applicability for the purpose of classifying a facility as a Transmission Facility 
under the SPP OATT, as opposed to applying the seven factor test to make a more 
generalized determination that a facility is transmission.  

214. On September 7, 2005, SPP filed its Answer to Comments, Protests and 
Requests for Rejection of Modification in Docket No. ER05-1285-000.  In that 
Answer, SPP states, in relevant part, that “nothing in the August 2 Filing is 
intended to preclude the submission of a request to the Commission or the 
appropriate state regulatory agency to classify or de-classify a facility operating at 
or above 60 kV as a Transmission Facility, nor does the August 2 Filing preclude 
the Commission or the appropriate state agency from taking any such action.”  
Southwest Power Pool, Inc., Answer to Comments, Protests, and Requests for 
Rejection of Modification, Docket No. ER05-1285-000, at 7 (filed Sept. 7, 2005).  
On September 30, 2005, having given due consideration to the AI Protest and the 
SPP Answer, the Commission issued the AI Order, in which the Commission 

                                             
7 Xcel Energy Services Inc., Motion to Intervene Out of Time and Protest, 

Docket No. ER05-1285-000 (filed August 29, 2005); Golden Spread Electric 
Cooperative, Inc., Motion to Intervene and Protest, Docket No. ER05-1285-000 
(filed August 23, 2005); Empire District Electric Company, Motion to Intervene 
and Protest, Docket No. ER05-1285-000 (filed August 23, 2005).

20130422-3044 FERC PDF (Unofficial) 04/22/2013



Docket No. ER12-959-003 - 78 -

stated “[w]e agree with SPP that the definition does not limit application of the 
Commission’s seven factor test to facilities below 60 kV.”  Southwest Power Pool, 
Inc., 112 FERC ¶ 61,355 at P 42.  The position with which the Commission 
ostensibly agreed was that pronounced by SPP in the above quoted portion of its 
Answer.  It is instructive that the SPP statement, with which the Commission 
agreed in the AI Order, refers to the defined term “Transmission Facility.” 
  
215. Subsequent to the AI Order issuance, no fewer than four interveners filed 
separate motions for clarification.8  Only the motion for clarification filed by 
Golden Spread made reference to facilities classification under the seven factor 
test.  The statement of issues in the motion for clarification filed by Golden Spread 
asked “whether the definition of “Transmission Facilities” must include all lines 
that have been determined to be transmission using the Commission’s seven factor 
test, whether those lines are operated at 60 kV and below or above 60 kV.”  
Golden Spread, Motion for Clarification, Docket No. ER05-1285-000, at 2 (filed 
October 28, 2005).  Golden Spread explained that the Commission’s statement of 
agreement with SPP, quoted in the paragraph 214 herein, failed to clarify whether 
SPP is required to honor a determination pursuant to the Commission’s seven 
factor test that a facility operated at or above 60 kV qualifies as a Transmission 
Facility.  Id.  Golden Spread’s inquiry again relates to the defined term 
“Transmission Facility.”

216.  The Commission responded to Golden Spread’s inquiry in its AI 
Clarification Order stating “[we] clarify that we intended that the seven factor test 
may be applied to determine whether any facility is transmission, regardless of 
whether it is operated, at, above, or below 60 kV and that SPP would be required 
to honor such a determination.”  Southwest Power Pool, Inc., 114 FERC 61,242 at 
P 8 (emphasis added).  Golden Spread was the only intervener to request 
clarification relating to the seven factor test.  Moreover, the language employed by 

                                             
8 East Texas Cooperatives, Motion for Clarification, Docket No. ER05-

1285-000 (filed October 31, 2005); Golden Spread Electric Cooperative, Inc., 
Motion for Clarification, Docket No. ER05-1285-000 (filed October 28, 2005); 
Lafayette Utilities System, Motion for Clarification, Docket No. ER05-1285-000 
(filed October 31, 2005); TDU Interveners, Motion for Clarification, Docket No. 
ER05-1285-000 (filed October 31, 2005). 
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the Commission in its response directly paralleled the language employed by 
Golden Spread in its motion for clarification.  The logical inference is that the 
Commission’s clarification referred to application of the seven factor test in the 
same context as Golden Spread’s motion for clarification – for the purpose of 
classifying or declassifying Transmission Facilities under the SPP OATT.    

217. The Presiding Judge is not persuaded by contentions that the AI 
Clarification Order intended to incorporate the seven factor test for purposes other 
than classifying facilities as Transmission Facilities under the SPP OATT.  
Occidental maintains that facilities may be classified as transmission for 
accounting purposes under the Uniform System of Accounts or to determine if a 
transmission element is a part of the Bulk Electric System for reliability purposes.  
Occidental Initial Br. 32-33 (citing Order No. 773, 141 FERC ¶ 61,236 at PP 69-
71 (2012).  That assertion fails to account for the context in which the AI Orders 
were issued.  As previously discussed, the Commission’s AI Order explicitly cited 
the SPP Answer, which discussed classifying Transmission Facilities under the 
SPP OATT; and the Commission’s AI Clarification Order, as it pertained to the 
seven factor test, was issued in direct response to Golden Spread’s inquiry as to 
whether SPP would be bound by a seven factor test determination that a facility 
classifies as a Transmission Facility.  Golden Spread Electric Cooperative, Inc., 
Motion for Clarification, Docket No. ER05-1285-000, at 3 (filed Oct. 28, 2005).  
It would constitute a lapse of logic to now infer that the Commission’s 
clarification somehow relates to another, merely tangential, function of the seven 
factor test.

218.   The Presiding Judge is not persuaded by Xcel’s assertion that 
incorporation of the seven factor test under the AI Orders will necessarily upset 
Attachment AI’s purpose of uniformity and consistency.  Xcel Initial Br. 24.  
Indeed, the original objections to Attachment AI raised in the AI Protests were in 
diametrical contrast to the position taken by Xcel.  All of the protesters, including 
Xcel itself, shared the common position that a definition of Transmission Facilities 
that restricted application of the seven factor test to facilities below 60kV rather 
than facilities of all voltage levels could produce inconsistent results within a 
single pricing zone and was thus unjust and unreasonable.  See Generally, Xcel 
Energy Services Inc., Motion to Intervene Out of Time and Protest, Docket No. 
ER05-1285-000, at 8 (filed Aug. 29, 2005) (“The Commission should require SPP 
to modify this criterion to allow the seven factor test to be applicable to facilities 
at all voltage levels to determine whether to be included as transmission or 
distribution.  A consistent application of the seven factor test will ensure 
comparable treatment of transmission facilities and ultimately, cost recovery”); 
Golden Spread Electric Cooperative, Inc., Motion to Intervene and Protest, Docket 
No. ER05-1285-000, at 5 (filed Aug. 23, 2005); Empire District Electric 
Company, Motion to Intervene and Protest, Docket No. ER05-1285-000, at 10 
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(filed August 23, 2005).  It is from these protests that the AI Orders were derived.  
The Presiding Judge does not reject as implausible Xcel’s argument that 
application of the seven factor test could produce inconsistency.  The Presiding 
Judge merely acknowledges the argument that failure to apply the seven factor test 
could also produce inconsistency.  Given that conundrum, the Presiding Judge 
interprets the Commission’s AI Orders in the manner most conducive to allowing 
the Commission to evaluate a rate filing for uniformity and consistency on a case-
by-case basis, rather than just imposing a blanket prohibition against application of 
the seven factor test for facilities operated at or above 60 kV.   

219. To be certain, the clarification proffered by the Commission in the AI 
Clarification Order, when considered in a vacuum, is subject to disparate 
interpretations.  The Presiding Judge observes that the Commission did not refer 
explicitly to the defined term Transmission Facilities in the AI Clarification Order.  
Moreover, the Presiding Judge gives credence to the argument raised by 
Occidental, stating that in the AI Orders the Commission required SPP to revise 
some aspects of the Attachment AI definitions; however “the Commission did not 
direct SPP to revise Attachment AI to reflect parallel language that the seven 
factor test may be applied to facilities above 60 kV as well as to facilities below 60 
kV.”  Occidental Reply Br. 45.  Notwithstanding these lesser inconsistencies,9 it 
would be simply untenable to hold that the AI Clarification Order suddenly, 
without further explanation, changed course to discuss application of the seven 
factor test for a purpose other than classification of Transmission Facilities under 
the SPP OATT. 

220.  Staff’s contention that the seven factor test was designed to address 
jurisdiction rather than facilities classification has minimal bearing on Issue II.  
Tri-County does not cite to Order 888 or rely on the original intended design of 
the seven factor test to support its case; rather, Tri-County relies on SPP’s stated 
intent to incorporate the seven factor test for the purpose of “classify[ing] or de-
classify[ing] a facility operating at or above 60kV as a Transmission Facility,” and 
the Commission’s stated approval of that incorporation.  Southwest Power Pool, 
Inc., 112 FERC ¶ 61,355 (2005) (agreeing with the position taken by SPP); Ex.
TCE-31 at P 39, 42; Southwest Power Pool, Inc., Answer to Comments, Protests 
and Requests for Rejection of Modification, Docket No. ER05-1285-000, at 7 
(filed September 7, 2005).  The Presiding Judge is unaware of any precedent that 
prohibits the Commission from adopting the seven factor test for uses other than 
that for which it was originally intended.  Indeed, the seven factor test has already 

                                             
9 The Presiding Judge notes the Commission’s discretion to resolve the 

observed inconsistencies and further clarify its intent through the forthcoming 
Opinion and Order on Initial Decision in this proceeding.  
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been adopted for the alternative uses cited by Occidental at pages 32-33 of its 
Initial Brief.  Occidental Initial Br. 32-33 (citing Revisions to Electric Reliability 
Organization Definition of Bulk Electric System and Rules of Procedure, Order 
No. 773, 141 FERC ¶ 61,236 at PP 69-71 (2012).  Furthermore, the dual uses of 
the seven factor test to both determine jurisdiction and classify or declassify 
Transmission Facilities are not mutually exclusive.  Accordingly, the Presiding 
Judge credits both the assertion that the seven factor test was originally intended to 
determine jurisdiction of facilities, and the assertion that the AI Orders adopted the 
seven factor test as a method of classifying or declassifying Transmission 
Facilities under the SPP OATT. 

221. The Presiding Judge finds similar flaw in Xcel’s argument that “a predicate 
for application of the seven factor test is that unbundled retail wheeling be 
occurring over the facilities.” Xcel Initial Br. 28 (citing Order 888, FERC Stats. & 
Regs. ¶31,036 at 31,981).  The argument relies exclusively on Commission 
precedent concerning application of the seven factor test as it applies to a 
jurisdictional determination.  See Id. (citing Transmission Access Policy Study 
Group v. FERC, 225 F.3d 667, 696 (D.C. Cir. 2000) (“[T]he seven factor test 
applies only to unbundled retail sales, where FERC seeks to regulate pursuant to 
the separate grant of jurisdictional authority over transmissions in interstate 
commerce.”), and  Seminole Elec. Coop., Inc., 85 FERC ¶ 61,036 at 61,114 (1998) 
(“the seven factor test Seminole seeks to have us apply to its facilities is 
inapplicable, as Seminole’s 69 kV transmission lines are used to make wholesale 
power sales, and the seven-factor test is relevant only to the apportionment of 
jurisdiction in the context of unbundled retail wheeling.”).  Again, neither the 
original intent of the seven factor test under Order 888 nor a determination of the 
Commission’s jurisdiction over Tri-County’s facilities is at issue in this 
proceeding.  The Presiding Judge can discern nothing in the AI Orders that 
establishes delivery of unbundled service as a prerequisite to application of the 
seven factor test for the purpose of classifying or declassifying Transmission 
Facilities under the SPP OATT.  Accordingly, the Presiding Judge cannot impute 
such a requirement to Tri-County’s facilities at issue in this proceeding.10

                                             
10 Because the Presiding Judge finds this entire line of argumentation is 

flawed, no credence is given to Tri-County’s response stating that in CalPeco, the 
Commission confirmed that the seven factor test may be used to classify and to 
determine jurisdictional status of facilities used for bundled service.  See Tri-
County Reply Br. 43-44 (citing CalPeco, 133 FERC ¶ 61,018, at P 22, 47-48 & 
n.61).   In deferring to the AI Orders, the Presiding Judge reserves judgment as to 
any argument pertaining to whether the seven factor test may by used to classify 
and to determine jurisdictional status of facilities used for bundled service, as 
those arguments are not relevant to this proceeding. 
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222. The Presiding Judge finds that the principle of comparability is inapposite 
in this proceeding.  The principle of comparability requires that facilities proposed 
to be included in a joint pricing zone must be evaluated under the same criteria as 
other facilities included in the zone.  See City of Pella v. Midwest Indep. 
Transmission Sys. Operator, Inc., 134 FERC ¶ 61,081 at P 72 (2011); Midwest 
Indep. Transmission Sys. Operator, Inc., 101 FERC ¶ 61,004 at P 21 (2002); 
Midwest Indep. Transmission Sys. Operator, Inc., 106 FERC ¶ 61,219 at P 53 
(2004).  Tri-County argues that it is impossible to compare the classification 
criteria of its facilities to that of other facilities in SPP Zone 11 because “neither 
the Commission nor a state regulatory agency has ever classified SPS’s Zone 11 
facilities in an order on the merits; rather, the classification occurred in an 
uncontested settlement agreement in Docket No. ER08-313 (ER08-313 Settlement 
Agreement) that the Commission approved in Xcel Energy Services Inc., 132 
FERC ¶ 61,170.”  Tri-County Initial Br. 36 (citing Ex. XES-1 at 16, Ex. XES-8).  
No participant in this proceeding has cited to any other instance in which Zone 11 
facilities have been classified.  The Presiding Judge’s finding stated at paragraph 
118 herein that a settlement agreement may not serve as a reference point for 
comparability purposes under an Attachment AI analysis applies with equal force 
to a seven factor test analysis.
       
223. For the foregoing reasons discussed under Issue II., the Presiding Judge 
finds that Tri-County may apply the seven factor test to demonstrate that its 
facilities classify as Transmission Facilities under the SPP OATT. 

III. IF THE ANSWER TO II(A) IS YES, WHETHER TRI-COUNTY HAS 
CARRIED ITS BURDEN TO PROVE THAT TRI-COUNTY’S FACILITIES 
AT ISSUE, SPECIFIED IN EXHIBIT NOS. TCE-2 AND TCE-3, SHOULD 
BE CLASSIFIED AS TRANSMISSION UNDER THE COMMISSION’S 
SEVEN FACTOR TEST.

A. Whether the Commission’s seven factor test should be applied to 
Tri-County’s system specified in Exhibit Nos. TCE-2 and TCE-3 
as a whole, or whether it should be applied to the facilities 
specified in Exhibit Nos. TCE-2 and TCE-3 on a facility-by-
facility basis. 

B. Whether the analysis under each factor should be performed on 
a system-wide basis, or on a breaker-to-breaker basis, or on a 
segment-by-segment basis, or any combination thereof.

224. Each party has relied on substantially similar reasoning to support its 
position as to issues III. A. and III. B.  The Presiding Judge thus finds it 
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appropriate to discuss the issues concurrently and dispose of the issues pursuant to 
a singular finding. 

225. The Presiding Judge finds that the seven factor test should be applied to the 
facilities specified in Exhibit Nos. TCE-2 and TCE-3 on a facility-by-facility 
basis; and finds further that the analysis under each factor should be performed on 
a segment-by-segment basis.11  The Commission established hearing and 
settlement judge procedures to determine the “appropriate classification of the 
facilities that form the basis for the annual revenue requirements proposed by Tri-
County.”  Southwest Power Pool, Inc., 138 FERC ¶ 61,231, at P 14 (2012) 
(Hearing Order) (emphasis added).  A plain reading of this mandate requires an 
evaluation of each individual facility that is subject to classification in this 
proceeding, rather than a classification of the system in its entirety.

226.   Moreover, as Staff astutely notes, in the AI Order on which Tri-County 
relies, the Commission noted that:

SPP also responds to concerns about whether a facility would lose its 
designation as a Transmission Facility if two or more end-use 
customers decide to merge.  SPP clarifies that once an existing 
facility is designated as a Transmission Facility, based on the 
customers attached to it, that designation will not be modified solely 
due to such a merger.

SPP, 114 FERC ¶61,242 at P 24.  The quoted language clearly discusses 
classification of individual facilities under the SPP OATT, rather than an entire 
system.

227. The Presiding Judge credits Xcel’s rebuttal of Tri-County’s arguments 
relying on CalPeco and City of Pella as precedent for applying the seven factor 
test on a system-wide basis.  Xcel explains: 

In CalPeco, California Pacific Electric Company specifically 
requested that the Commission find that “all distribution facilities 

                                             
11 In reaching this conclusion, the Presiding Judge rejected intervener 

arguments regarding comparability or consistency based on the earlier finding that 
the ER08-313 Settlement Agreement cannot establish a reference point in this 
proceeding.  Arguments relying upon industry-standard practice or operational 
considerations have been disregarded to the extent that such arguments are not 
supported by expert witness testimony or other credible evidence on the official 
record.
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that will be transferred to CalPeco are properly considered to be 
‘local distribution’ facilities in accordance with Commission 
precedent and policy.”  CalPeco Petition for Declaratory Order, 
Docket No. EL10-75-000 at 4-5 (Jul. 2, 2010) (accession no. 
20100702-5083).  Tri-County relies on CalPeco’s use of the name 
“California Distribution System” for its facilities, but ignores that 
CalPeco claimed that all of its facilities – not just “some” – were 
local distribution facilities under the seven factor test.  No party to 
the proceeding disputed the claims of CalPeco that each of its 
facilities satisfied the seven factor test.  With no disputed issues of 
material fact regarding the characteristics of each of CalPeco’s 
facilities, the Commission made a determination based on the record 
that all of the facilities were local distribution under the seven factor 
test.

Similarly, in City of Pella, which was contested, the 
Commission based its findings “on the record” developed in those 
proceedings, City of Pella, 134 FERC ¶ 61,081 at P 73, and City of 
Pella provided evidence regarding the characteristics of each of its 
69 kV lines.  E.g., Petition for Declaratory Order of City of Pella at 
28-29, Docket No. EL10-77-000 (Jul. 2, 2010) (accession no. 
20100702-5145) (discussing each of Pella’s 69 kV lines).

Xcel Reply Br. 20-21.  

228. In this proceeding, Tri-County, like the City of Pella, has claimed 
that some of its facilities, those specified at Exhibit Nos. TCE-2 and TCE-
3, are Transmission Facilities.  The interveners and Staff have effectively 
challenged that claim through evidence on the record.  Consistent with City 
of Pella, Tri-County now bears the burden to provide evidence regarding 
the individual characteristics of each of its purported “Transmission 
Facilities.”       

C. First factor: “Local distribution facilities are normally in close 
proximity to retail customers.” (Order No. 888 at 31,771)

229. The Presiding Judge finds that Tri-County’s facilities are normally in close 
proximity to retail customers.  The Commission has not defined “close proximity,” 
thus the Presiding Judge relies on prior reviews under the first factor in other 
proceedings as guideposts.  In City of Pella, the Commission found “the evidence 
presented indicates that Pella’s 69 kV facilities are not in close proximity to retail 
customers, but are used to support service to communities across a wide region.  
For example, “Pella’s 69 kV facilities are used to support service to communities 
and rural areas up to 30 miles from Pella.” City of Pella, 134 FERC ¶ 61,081 at P 
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73.  The facts in that case showed that Pella’s facilities extended thirty miles 
beyond its distribution system, where its retail customers were located, to support 
service to customers served by MidAmerican Energy Company and CIPCO across 
a wide region.  Id. at P 17.  By contrast, Tri-County’s facilities are bounded by its 
own retail members.  This fact is not dispositive, but it is highly probative of the 
facilities being in close proximity to retail customers.

230. In response, Tri-County emphasizes the contrast between its vast multistate 
territory, covering over 7,900 square miles and the “concentrated” and “clustered” 
territory found to be distribution in CalPeco.  Tri-County Reply Br. 55.  Tri-
County seems to conflate the size of its territory with the proximity of its facilities 
to retail customers.  As Mr. Fulton explains in his answering testimony, the size of 
Tri-County’s territory is “reflective more of the geography of this part of the 
country rather than an indicator that the Tri-County facilities are transmission.”  
Ex. XES-1 at 30-31.  Mr. Fulton’s explanation aligns with the Presiding Judge’s 
understanding of close proximity as a relative term, as evidenced by the 
Commission’s disinclination to precisely define close proximity.

231. Tri-County attempts to demonstrate that its facilities are not in close 
proximity to retail customers by measuring the distance of nine power lines using 
the breaker from which each line extends as the origin point.  The Presiding Judge 
rejects this method of evaluation for the reasons discussed in Issue III. B.  
Moreover, the Presiding Judge credits the testimony of Staff expert witness Ms. 
Hsiung stating with respect to the first factor of the seven factor test, “it is more 
appropriate to analyze the ‘close proximity’ on a segment-by-segment basis 
because most of the line segments are connected with delivery points or 
substations, which serve Tri-County end-user loads.”  Ex. No. S-1 at 41:4-7.

232.   Based upon due consideration of the evidence presented, the Presiding 
Judge finds that Tri-County’s facilities are distribution under the first factor. 

D. Second factor: “Local distribution facilities are primarily radial 
in character.” (Id.)

233. The Presiding Judge finds that Tri-County’s facilities are radial in 
character.  Tri-County acknowledges that its facilities are local distribution under 
this factor, but also asserts that its power line extending from Breakers 4510 and 
4340 and its power line extending from Breakers 4520 and 4330 are non-radial 
because they operate in a loop configuration.  Tri-County Initial Br. 47 (citing Ex. 
No. TCE-4 at 4-5, and Ex. TCE-21 at 12-13.) Tri-County’s support for this 
statement rests on documents describing the inadvertent “loop flow” phenomenon, 
rather than facilities deliberately looped to provide redundant service to load. Tri-
County did not perform any power flow studies to demonstrate that any of its 
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facilities are looped.  Tr. 251/24 (Mr. Swearingen).  Accordingly, there is 
insufficient evidence for Tri-County to carry its burden to prove that such lines are 
looped.

234. Based upon due consideration of the evidence presented, the Presiding 
Judge finds that Tri-County’s facilities are distribution under the second factor.

E. Third factor: “Power flows into local distribution systems; it 
rarely, if ever, flows out.” (Id.)

    
235. Tri-County concedes that power flows into its system but does not flow out.  
Tri-County Initial Br. 47 (citing Ex. TCE-4 at 5).  Accordingly, the Presiding Judge 
finds that Tri-County’s facilities are distribution under the third factor.

F. Fourth factor: “When power enters a local distribution system, 
it is not reconsigned or transported on to some other market.” 
(Id.)

236. Tri-County concedes that once power enters Tri-County’s system, power is 
not reconsigned or transported on to some other market.  Tri-County Initial Br. 48 
(citing Ex. TCE-4 at 5).  Accordingly, the Presiding Judge finds that Tri-County’s 
facilities are distribution under the fourth factor.

G. Fifth factor: “Power entering a local distribution system is 
consumed in a comparatively restricted geographical area.” (Id.)

237. The Presiding Judge finds that power entering Tri-County’s system is 
consumed in a comparatively restricted geographical area.  Staff expert witness, 
Ms. Hsiung, testifies that the power carried over the facilities at issue is consumed 
locally by end-user customers of Tri-County – meaning within a geographic area 
that is restricted to the end-users of Tri-County’s system.  Tr. 411/20-15 (Ms. 
Hsiung); Ex. S-1 at 43:3-10.  Tri-County fails to adequately respond to the 
contention that the geographic territory in which its power is consumed is 
restricted by end-user customers.  Instead, as with factor one, Tri-County draws a 
contrast between the vastness of its territory and the comparatively concentrated 
service territory that the Commission designated as distribution in CalPeco.  Tri-
County Reply Br. 60 (citing CalPeco, 133 FERC ¶ 61,018 at P 27).  Tri-County 
contends that “to say its [7,900 square-mile] service territory is ‘a comparatively 
restricted geographical area’ defies common sense.”  Tri-county erroneously relies 
on the shear size of its geographical territory to support the claim that its facilities 
are transmission.  The persuasive value of this argument is severely diminished by 
the observation of  Xcel expert witness Mr. Fulton that the geographical size of 
Tri-County’s system is attributable to “the very rural nature of the Oklahoma 
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panhandle in which Tri-County operates,” rather than to its function as a 
transmission system.  Ex. XES-1 at 32:5-7.
  
238. Based upon due consideration of the evidence presented, the Presiding 
Judge finds that Tri-County’s facilities are distribution under the fifth factor. 

H. Sixth factor: “Meters are based at the transmission/local 
distribution interface to measure flows into the local distribution 
system.” (Id.)

239. Tri-County limits its argument to claim only that the Bourk 115/69 kV and 
Cole 115/69 kV Transmission Interchanges provide support to Tri-County’s 115 
kV and 69 kV systems, and that, therefore, they are transmission facilities.  Ex. 
TCE-4 at 5.  

240. The Presiding Judge finds that the Bourk and Cole Transmission 
Interchanges are not transmission facilities under the sixth factor.  In City of Pella, 
the Commission found that Pella’s meters were transmission because they were 
“designed to measure bilateral flows.” 134 FERC ¶ 61,081  at P 73 (2012).  Staff
witness Hsiung explains that “[a] meter is configured to measure flows and is used 
by the local balancing authority for the purpose of billing transmission service.”  
Ex. S-1 at 44/6-7.  Tri-County agrees that the meters at each of these substations 
were installed so that SPS and Golden Spread could determine the amount of 
power supplied to Tri-County under SPS’s and Golden Spread’s respective power 
sales agreements.  Tri-County Initial Br. 50 (citing Ex. XES-1 at 32; Ex. S-1 at 
44).  Tri-County further agrees that the meters only measure power flows into Tri-
County’s local distribution system facilities serving Tri-County’s retail customers.  
Id. at 52.  Tri-County does not even attempt to argue that the meters measure 
bilateral flows.

241. Tri-County witness Mr. Swearingen maintains that an engineering and 
operational analysis supports the conclusion that the Bourk and Cole Transmission 
interchanges are transmission facilities.  Ex. TCE-21 at 20-25.  He asserts that 
these distribution meters are the proper “transmission/local distribution interface” 
demarcation point under the sixth factor of the Commission’s seven factor test.  Id.
at 25.  He concludes therefore that Tri-County’s facilities specified in Exhibit Nos. 
TCE-2 and TCE-3 that are “upstream” of these meters – that is, Tri-County’s 
facilities at the Bourk and Cole Transmission Interchanges, Tri-County’s 115 kV 
and 69 kV power lines, the high voltage side of Tri-County’s substations that 
transform voltages from above 60 kV to below 60 kV, and associated facilities –
are all transmission under this factor.  Id.  The Presiding Judge finds, however, 
that the lack of bilateral power flow classifies Tri-County’s facilities as 
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distribution under this factor, notwithstanding the high voltage level of those 
facilities. 

242. Tri-County attempts to buttress its argument on language from Attachment 
AI.  Tri-County states that under Section II.1 of Attachment AI, Transmission 
Facilities include “[a]ll . . . substations . . . operated at 60 kV or above.” Tri-
County Initial Br. 52 (citing Ex. TCE-7 at 3).  Tri-County also cites to Section II.4 
of Attachment AI which states:
  

For substations connected to power lines qualifying as 
Transmission facilities [sic], where power is 
transformed from a voltage higher than 60 kV to a 
voltage lower than 60 kV, facilities on the high voltage 
side of the transformer will be included [as 
“Transmission Facilities”] with the exception of 
transformer isolation equipment.

Tri-County Initial Br. 52-53 (citing TCE-7 at 3).  The Presiding Judge has found 
that Tri-County’s facilities do not qualify as Transmission Facilities under 
Attachment AI.  The language cited by Tri-County is irrelevant to the 
Commission’s seven factor test.  Tri-County will not be permitted to cherry-pick 
favorable provisions from both of Attachment AI and the seven factor test in order 
to achieve its desired outcome.

243. Based upon due consideration of the evidence presented, the Presiding 
Judge finds that Tri-County’s facilities are distribution under the sixth factor.

I. Seventh factor: “Local distribution systems will be of reduced voltage.” 
(Id.)

244. The interveners and Staff concede that Tri-County’s facilities are not of 
reduced voltage.  Accordingly, the Presiding Judge finds that Tri-County’s 
facilities are transmission under the seventh factor.

245. The seven factor test is not subject to formulaic application or categorical 
standards. See, e.g., Ex. TCE-8; Order 888, FERC Stats. & Regs. ¶ 31,036, App’x 
G, at 31,980-81.  The test requires comprehensive consideration of how the 
totality of the circumstances bears on each of the seven factors.  See CalPeco, 133 
FERC ¶ 61,018 at P 48 (“Given the totality of the circumstances, we find that the 
California Distribution System meets the seven factor test . . . .”).  Moreover, no 
single factor or combination of factors is outcome determinative.  Id.  The 
Commission has not announced a rule as to how many factors must be satisfied to 
determine how a facility is classified.  Tri-County’s facilities classify as 
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transmission under factor seven only.  The Presiding Judge finds that Tri-County’s 
failure to demonstrate that its facilities classify as transmission under factors one, 
two, three, four, five, and six is sufficient evidence to support the conclusion that
Tri-County’s facilities are not transmission under the seven factor test. 

IV.  IF THE ANSWERS TO II AND III ARE YES, FOR TRI-COUNTY’S 
FACILITIES THAT ARE CLASSIFIED AS TRANSMISSION UNDER THE 
SEVEN FACTOR TEST, WHETHER THOSE FACILITIES ALSO NEED 
TO SATISFY THE COMMISSION’S MANSFIELD TEST TO BE 
ELIGIBLE TO BE ROLLED INTO THE SPP’S ZONE 11 ATRR.

246. Because the answers to Issues II and III of the JS are not yes, the Presiding 
Judge summarily disposes of Issue III of the JS without reaching the merits.

V. IF THE ANSWER TO IV IS YES, WHETHER TRI-COUNTY HAS 
CARRIED ITS BURDEN TO PROVE THAT TRI-COUNTY’S FACILITIES 
AT ISSUE, SPECIFIED IN EXHIBIT NOS. TCE-2 AND TCE-3, ARE 
INTEGRATED WITH SPP ZONE 11 TRANSMISSION FACILITIES 
UNDER THE COMMISSION’S MANSFIELD TEST SUCH THAT THE 
COST OF THOSE FACILITIES ARE ELIGIBLE TO BE ROLLED INTO 
THE SPP’S ZONE 11 ATRR.

247. Because Issue IV has been disposed of summarily, the Presiding Judge 
summarily disposes of Issue V without reaching the merits.

VI. WHETHER THE COSTS OF SOME, ALL OR NONE OF TRI-
COUNTY’S FACILITIES AT ISSUE, SPECIFIED IN EXHIBIT NOS. TCE-
2 AND TCE-3, SHOULD BE ROLLED INTO THE SPP’S ZONE 11 ATRR 
AND, IF SO, WHICH FACILITIES, IF ANY, SHOULD BE ROLLED-IN.

248. Tri-County has failed to demonstrate that any of its facilities specified at 
Exhibit Nos. TCE-2 and TCE-3 are properly classified as Transmission Facilities 
under the criteria of Attachment AI, Section II.1 – II.6 of SPP’s Zone 11 ATRR.  
Moreover, Tri-County has failed to demonstrate that its facilities specified at 
Exhibit Nos. TCE-2 and TCE-3 qualify as transmission facilities under the seven 
factor test as incorporated into Attachment AI through the Commission’s AI 
Orders.

249. Accordingly, the Presiding Judge finds that none of Tri-County’s facilities 
specified at Exhibit Nos. TCE-2 and TCE-3 should be rolled into the SPP’s Zone 
11 ATRR.
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250. WHEREFORE, based upon due consideration of the evidence presented, it 
is the determination of the Presiding Judge that Tri-County has failed to carry its 
burden to prove that its facilities specified at Exhibit Nos. TCE-2 and TCE-3 are 
Transmission Facilities eligible to be rolled into SPP’s Zone 11 ATRR.  The 
omission form this Initial Decision of any argument raised by the participants in 
this proceeding at the hearing or in their briefs does not mean that it has not been 
considered; rather, it has been evaluated and found to either lack merit or 
significance such that inclusion would only tend to protract this Initial Decision
without altering its substance or effect.  Accordingly, all arguments made by the 
participants in this proceeding which have not been specifically discussed and/or 
adopted by this decision have been considered and are rejected.

Karen V. Johnson
Presiding Administrative Law Judge   
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